
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 7-8, 1995
Portland, Oregon

7Agenda

Introductory Items

1. Approval of minutes of March 1995 meeting.

2. Report on July 1995 meeting of the Committee on Rules of
Practice and Procedure (Standing Committee). [Oral report.]

3. Discussion of Self-Study Report prepared by the Standing
Committee's subcommittee on long range planning.
[Materials: Reporter's memorandum dated 7/20/95; "A Self-
Study of Federal Judicial Rulemaking," dated July 1995.]

Action Items

4. Uniform Local Rules Numbering System, as revised following
public comment. [Materials: PSC memorandum dated 8/3/95,
with attachments.]

5. Proposed amendments to Rule 7062. [Materials: Reporter's
memorandum dated 7/13/95; Mr. Klee's memorandum dated
8/2/95.]

6. Recommendations of the Bankruptcy Judges Advisory Committee
to amend Rules 3010, 3015(f), and 9014. [Materials:
Reporter's memorandum dated 7/10/95; letter from Hon. Judith
K. Fitzgerald dated 11/30/94.]

7. Proposed amendments to Rule 3017(d) to give courts
discretion to order that ballots and copies of the plan and
disclosure statement not be mailed to an impaired class in a
chapter 11 case. [Materials: Reporter's memorandum dated
7/14/95.]

8. Proposed amendments to Rule 3002 concerning notice of
tardily filed claims. [Materials: Reporter's memorandum
dated 7/19/95; letter from Jon M. Waage, Esq., dated
2/21/95; letter from Donald Ross Patterson, Esq., dated
3/6/95.]

9. Proposed amendments to Bankruptcy Rules 1019(1)(B), 2003(d),
4004(b), 4007(c) and (d) to clarify that a motion must be
"filed" (rather than "made") before a specified deadline.
[Materials: Reporter's memorandum dated 9/6/95; letter from
Professor Tabb dated 12/12/94, with attachments; case of In
re Coqgin.]
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10. Proposed amendments to Rule 3008. [Materials: Reporter's L
memorandum dated 7/11/95.]

11. Proposed amendments to Rule 1003 concerning joinder of
petitioners in involuntary case. [Materials: Reporter's
memorandum dated 7/12/954Jletter from Hon. S. Martin Teel,

Jr. dte 8 .394

12. Proposed amendments to Rule 2004(c) concerning attendance at
examinations. [Materials: Reporter's memorandum dated
7/17/95, letter from Hon. Charles E. Matheson dated
9/12/94 .1

13. Suggestions to amend Bankruptcy Rules 2002(a)(1) and (f)(1). L
[Materials: Reporter's memorandum dated 8/6/95; letter from
Martin Stone, Esq., dated 2/1/95.1

14. Proposed amendments to Official Bankruptcy Forms 1, 3, 6, L
14, 17, 18, and proposed new "generic" notice forms.
[Materials: PSC memorandum dated 8/7/95; proposed amendments
to forms; additional suggestions from Hon. Geraldine Mund Li
and Hon. Jeremiah Berk.]

15. Preliminary discussion of recommendations of Hon. Steven W. L
Rhodes concerning 1) adoption of motion practice under local
rules of Eastern District of Michigan, and 2) adoption of
local rule of E.D.Mich. setting bar date for filing claims
and interests in chapter 11 cases at 90 days after the first Li
date set for the § 341 meeting. [Materials: Letter from
Judge Rhodes dated 10/5/94;,E.D.Mich. local rules 2.08 and 711.1.] L

16. Preliminary discussion of recommendations of the Committee
on the Administration of the Bankruptcy System concerning:
1) appointment of special masters in chapter 11 cases to
observe and assess management's performance; 2) "small
claims court" procedures for the adjudication of claims
under $5,000; and 3) court-appointed experts to review fee L
applications. [Materials: letter from Hon. Paul A. Magnuson
dated 6/22/95; letter from Peter H. Arkison, Esq., dated 7
2/18/93, regarding small claims procedures.]

17. Preliminary discussion of proposals for saving costs to the
courts that would require amendments to the rules to permit
their implementation. [Materials: PSC memorandum dated
8/9/95.]

,,li
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L 
Subcommittee and Liaison Reports7 18. ADR subcommittee report. [Oral report.]

19. Subcommittee on Rule 2014 disclosure requirements. [OralE report. Materials: to be circulated later.]
20. Long range planning subcommittee will report on results ofthe survey conducted by the Federal Judicial Center. [OralL report. Materials: to be circulated later.]
21. Report of liaison to Advisory Committee on Civil Rules.[Oral report. Materials: letter from Judge Restani dated4/24/95; see also Item 26, below.]

Information Items

22. Letter from Hon. Richard L. Bohanon regarding need for lawLI enforcement officials to assist trustees. [Materials: Judge
Bohanon's letter dated 5/4/95.]

23. Status charts and lists of pending amendments.
24. Proposed amendments to the bankruptcy rules approved by theStanding Committee July 1995 and forwarded to the JudicialLI Conference. [Materials: texts of amendments and committeenotes to Rules 1 0 06(a), 1007(c), 1019(7), 2 0 0 2(a), (c),(f),(h) , (i) ,(k) , 2015(b) , (c), 3002 (a) , (c) , 3016, 4004 (c),

5 0 05(a), 7004, 8 0 08(a), and 9 0 0 6(c).]
25. Preliminary draft of proposed amendments to the bankruptcyrules approved for publication by the Standing CommitteeL July 1995. [Materials: texts of amendments and committeenotes to Rules 1019(3), (5), 1020 [new rule], 2 0 02(a), (n),2007.1, 3014, 3017, 3017.1 [new rule], 3 018(a), 3021,

8 0 0 1(a), b),(e), 8 0 02(c), 8020 [new rule], 9011, 9015, and9035.]

7 26. Proposed amendments to Federal Rules of Civil Procedure.L [Materials: Proposed amendments and committee notes to Rules5 and 43 approved for transmission to Judicial Conference,to Rules 9, 47, and 48 approved for publication. Proposedamendments to Rule 26(c) to be circulated later.][LNext 
Meeting

27. The next meeting of the Advisory Committee will be March 21-
E 22, 1996, in Charleston, South Carolina.
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Chief Judge, United States 344-8047
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6500 Cherrywood Lane, Room 385A FAX-301-344-0385
Greenbelt, Maryland 20770

Members:
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United States Circuit Judge 722-8852
807 East Washington Street
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Honorable Adrian G. Duplantier Area Code 504
United States District Judge 589-2795
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United States District Judge 597-4073
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DRAFT z-S
L ADVISORY COMMITTEE ON BANKRUPTCY RULES

F- Meeting of March 30-31, 1995

Lafayette, Louisiana

K Minutes

The Advisory Committee on Bankruptcy Rules met in the
L Lafayette Hilton Hotel in Lafayette, Louisiana, March 30-31,

1995. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
7 Bankruptcy Judge Donald E. Cordova
L. Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge James W. Meyers
Kenneth N. Klee, Esquire
J. Christopher Kohn, Esquire, United States

Department of Justice
Leonard M. Rosen, Esquire

F- Gerald K. Smith, Esquire
L Henry J. Sommer, Esquire

Professor Charles J. Tabb
Professor Alan N. Resnick, Reporter

L7 Joseph Patchan, Director, Executive Office for United States
Trustees, and R. Neal Batson, Esquire, were unable to attend.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory

Committee

The following additional persons attended the meeting:
Judge Edward Leavy, United States Court of Appeals for the Ninth
Circuit and former chairman of the Advisory Committee; Richard G.

L Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon and James H.
Wannamaker, Bankruptcy Judges Division, Administrative Office of
the United States Courts; Mark D. Shapiro, Rules Committee
Support Office, Administrative Office of the United States
Courts; and Elizabeth C. Wiggins, Federal Judicial Center.

K The following summary of matters discussed at the meeting
should be read in conjunction, with the various memoranda and
other written materials referred to, all of which are on file in

La
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the office of the Secretary to the Committee on Rules of Practice
and Procedure. Unless otherwise indicated, all memoranda
,referred to were included in the agenda book for the meeting. Li

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold. E

INTRODUCTORY MATTERS

The Chairman introduced Judge Leavy, the former chairman of 7
the Advisory Committee. The Chairman also welcomed Judge Stotler Li

and Judge Ellis to the meeting. The Committee approved a

resolution of thanks to the host committee chaired by Bankruptcy

Judge Gerald H. Schiff. -

Minutes of Previous Meetings. Mr. Klee moved to approve the

minutes of the September 1994 and December 1994 meetings with the

substitution of the word "March" for "February" in the second

line of page 9 of the September minutes. The Committee approved

the minutes, as amended, without dissent.

Standing Committee Meeting. The Reporter stated that the L

Standing Committee had ratified the three suggested interim rules

approved by the Advisory Committee at its December meeting. The

suggested interim rules were distributed to the courts with a

letter dated January 17, 1995, from Judges Stotler and Mannes.

The amendments to the Official Forms to conform to the Bankruptcy

Reform Act of 1994 were approved by the Standing Committee in

January and by the Judicial Conference on March 14.

The Reporter said the Standing Committee thought the

Advisory Committee's request for authority to approve future

increases in dollar amounts on the Official Bankruptcy Forms was

premature because the next three-year adjustment required by 11

U.S.C. § 104(b), as amended, is not due until 1998. Since the

statute requires that the Judicial Conference adjust the dollar

l{
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C amounts in several sections of the Bankruptcy Code after public

L notice, revision of the Official Forms can be included in the

same resolution presented to the Conference. Judge Stotler asked

that the Advisory Committee monitor the matter of the dollar

adjustments.

The Reporter said the Standing Committee agreed to the

Advisory Committee's request to communicate directly with the

K Bankruptcy Review Commissi`on. ''' In' addiita n, members of the

7 Advisory Committee were invited to communicate directly with

L Professor Thomas E. Baker concerning their response to the Self-

Study of Federal Judicial Rulemaking undertaken by the Long Range

L Planning Subcommittee of the Standing Committee. Copies of the

self-study were distributed at the meeting.

K RULES

La Comments on Proposed Amendments. The Reporter reviewed the

7 comments on the proposed amendments to Rules 1006, 1007, 1019,
L. 2002, 2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006, which

were published in 1994. The first six letters commenting on the

proposed amendments are discussed in the Reporter's memorandum of

February 28, 1995. The three comments received later are covered

by the Reporter's memorandum of March 15, 1995, which was

distributed at the meeting. In addition, Bryan A. Garner,

consultant to the Style Subcommittee of the Standing Committee,

submitted a number of suggestions for stylistic changes in the

proposed amendments.

- The Reporter recommended no action on the general comments

of Raymond A. Noble, Director of Legal Affairs for the New Jersey

State Bar Association; Robert L. Jones, III, President, Arkansas
Bar Association; and Lee Ann Huntington, Chair, Committee on

Federal Courts, State Bar of California.

K
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Susan J. Lewis, Legal Editor, Matthew Bender & Company,

Inc., pointed out a typographical error in the reference to Rule U
3003(c)(2) in the Committee Note to the proposed amendment to

Rule 2002(h). The reference should be to Rule 3002(c)(2). The

Advisory Committee agreed to make the correction.

Glenn Gregorcy, Chief Deputy Clerk, United States Bankruptcy K
Court for the District of Utah, commented that the proposed

deletion of the words "and account" from Rule 2002(f)(8) "does

nothing whatsoever" because,, he wrote, only one notice is sent

under the current rule in most courts. In other words, he C

stated, in most districts, the trustee's final report and the

final account are the same document. James T. Watkins, who

stated that his law firm represents 10 of the top 25 national

issuers of credit cards in their bankruptcy cases nationwide,

urged the Advisory Committee to abandon the proposed amendment. K
He stated that his firm regularly reviews the trustee's final

report and account in order to verify that the stated L
distributions have been received.

The Reporter said that, while Mr. Gregorcy assumes that the

trustee's final report and account are one document in most 7 ,
courts, Mr. Watkins' comments indicate that there are two K
separate documents -- both of which may be helpful to creditors. H
After a brief discussion, the committee took no action on the two

comments. K
Richard M. Kremen offered a redraft of the proposed

amendment to Rule 2002(h) on behalf of the Maryland Bar K
Association--Committee on Creditors' Rights, Bankruptcy, and

Insolvency. Judge Batchelder stated that Mr. Kremen's redraft E

appeared preferable for clarity. The Reporter suggested revising

Mr. Kremen's redraft by substituting "under" for "pursuant to" in

line 11; moving the phrase "the court may," from line 12 to line L

14 before the word "direct"; and substituting the phrase "mailed
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only to the entities listed in the preceding sentence" for the
phrase "limited as set forth above" in the final line. Judge
Meyers moved the acceptance of Mr. Kremen's redraft, as revised.

Mr. Rosen suggested changing the word "listed" in the revision to
"specified." Judge Meyers agreed to the change. The motion was
approved without dissent.

Mr. Kremen also suggested a change in the proposed amendment
to Rule 3002 in order to implement, the amendment to 11 U.S.C.

§ 502(b)(9) in the Bankruptcy Reform Act of 1994. The Reporter

presented an alternative amendment to Rule 3002. The Reporter
asked whether the revised amendments to Rules 3002 and 7004,
which was amended directly by the Congress, should be published
for comment. He said he believes publication is not required
because the revisions just conform the rules to statutory changes
in the Bankruptcy Reform Act of 1994. The Committee agreed.

Mary S. Elcano, Senior Vice President, General Counsel,
United States Postal Service, suggested that Rule 2002 be amended
to require service of a notice of dismissal on the debtor's
employer and that Rule 7004 be revised to require service on the
particular department, office, or unit of an agency out of which
the debt in question arose. She stated this is needed so the
agency can locate the source of the debt and file a proof of
claim. The Reporter stated that the suggested change to Rule
2002 was unrelated to the proposed amendment published and would
require separate publication. The Reporter stated that Ms.
Elcano's concern about locating the source of a debt appeared to
relate to notice of the bankruptcy filing and of the meeting of
creditors pursuant to Rule 2002 (a), not service of process under
Rule 7004. He recommended no action on these comments.

Commenting on the proposed amendment to Civil Rule 5(e), and
indirectly on a similar amendment to Rule 5005 (a), as well as on
electronic filing in general, Patricia M. Hynes, Chair, Committee
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on Federal Courts, Association of the Bar of the City of New

York, expressed-concern about access to electronic filing and

electronic records, system compatibility, the authenticity and

accuracy of electronic records. The Reporter stated that the

Advisory Committee's Technology Subcommittee had focused on these

same concerns in drafting the proposed amendment to Rule 5005 and

the accompanying Committee Note. The proposed amendment mandates

public access by reference to 11 U.S.C. § 107. The Reporter m

recommended no further action on Ms. Hynes' comments. l

The Reporter stated that he had reviewed Mr. Garner's

proposed stylistic changes and had included a number of the

suggestions in a revised draft of the proposed amendments. Judge K
Duplantier stated that "under" does not mean the same thing as

"pursuant to." The Reporter said that a number of years ago the

Advisory Committee rejected the universal substitution of "under'

for "pursuant to." Judge Restani moved to approve the Reporter's

substitution of "under" for "pursuant to" in his revised draft.

After further discussion of the proposed stylistic changes, the

Committee rejected the motion with two dissenting votes. Judge

Batchelder suggested that the Advisory Committee's Style

Subcommittee consider the drafting conventions used in the

proposed amendments to the Supreme Court Rules. The Chairman L
requested that she review the proposed amendments to the Supreme

Court Rules.

The Advisory Committee then considered the Reporter's

revised draft of each of the proposed amendments, including his

post-publication changes.

Rule 1006. Judge Duplantier suggested deleting "that is to

be" from lines 10-11 on page 1 of the Reporter's revised draft.

After a discussion, he withdrew the motion. A motion to approve

the proposed amendment as published carried unanimously. L
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Rule 1007. The Advisory Committee approved the proposed

amendment as published. The Committee subsequently agreed to

change "pursuant to" to "under" in lines 25 and 26 on page 5.

Rule 1019. The Advisory Committee approved the proposed

amendment as published. The Advisory Committee deleted the part

of the Committee Note after "3002 (c) (6)" in line 3 on page 8 and

approved the remaining portion of the Committee Note.

Rule 2002. Judge Meyers moved to retain "as the court may

direct" on lines 4-5 of page 8 rather than substituting "whom the

court directs." The Advisory Committee agreed. Mr. Smith moved

to accept the substitution of "at least 20 days'" for "not less

than 20 days" on lines 8-9. The motion carried with one

dissenting vote. Judge Batchelder moved to accept each of the

changes suggested by the Reporter and incorporated in the revised

proposed amendments unless the Advisory Committee votes to make a

specific modification in the revised proposed amendments. The

Advisory Committee agreed. The Advisory Committee agreed to

substitute "that" for "who" on line 93 of page 13. Mr. Sommer

moved to substitute "under" for "pursuant to" on lines 102 and

103 of page 13 in order to track the language used in the

Bankruptcy Code for the appointment or election of a committee.

The motion carried by a vote of 5-3. The Advisory Committee

agreed to substitute "under" for "pursuant to" on lines 111, 112,

and 119 on page 14. The Advisory Committee agreed to retain

"pursuant to" rather than substituting "under" on lines 10 and 21

of page 9. It was moved to delegate to the Reporter to review

all of the revised proposed amendments and to use either

"pursuant to" or "under" as is consistent with the Bankruptcy

Code and to use "pursuant to" when the Code is not specific. The

motion passed by acclamation.

Rule 2015. There were no changes in the proposed amendment.
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Rule 3002(d). In response to the Advisory Committee's

request, the Reporter prepared and distributed a draft of a new

subsection (d). The new subsection would require a creditor that

tardily files a claim in a chapter 12 or chapter 13 case to mail

copies of the tardy claim to the trustee and debtor. The

Reporter stated that he prepared the draft to focus the

discussion but opposed the proposal because of uncertainty about

the sanction for failing to give the notice. He said the new

subsection would require publication for comment.

The Reporter said that the debtor could provide for tardily-

filed claims in its plan and the trustee could periodically check

the claims register for tardy claims. Mr. Sommer stated that the

notice requirement might create a new area of litigation. He

said that, if a party learns about the bankruptcy, it should find

out about the deadlines, especially a party with an important

priority or administrative claim.

The Committee discussed whether the clerk or the creditor

should be responsible for noticing a late-filed claim. The

Reporter stated that the creditor may not know that its claim was

received after the deadline and that requiring the clerk to give

the notice would ensure that it is done. Judge Meyers and Mr.

Heltzel said it is easier for the clerk to send every claim than

to sort them and just send the tardy ones. At the Chairman's

suggestion, the Committee agreed to set the matter over to the

September meeting.

Rule 3002. The Reporter stated that he had deleted

subsection -(d) of the published amendment to Rule 3002 and

revised subsection (c) and the Committee Note in order to conform

the rule to the statute, as amended by the Bankruptcy Reform Act

of 1994. He said he believed the revisions did not require 7

publication. Mr. Klee moved to substitute "not later" for "no

later" on line 14 of page 20. The Advisory Committee agreed. It



9-

was moved to substitute "not later than" for "before" in line 21

L on page 21 and explain in the Committee Note that the change was

made to clarify a possible ambiguity in the statute. After

L discussing whether this extended the deadline, the Advisory

Committee voted, with one dissent, to approve the motion. WithL one dissent, the Advisory Committee approved a motion to submit

L the revised draft of Rule 3002 to the Standing Committee without

r further publication.

The Reporter offered an additional paragraph to be included

L in the Committee Note on page 22 to explain that "not later than"

is used to avoid any confusion over whether a governmental unit's

LI claim is timely filed if the claim is filed on the 180th day.

The Advisory Committee agreed to the inclusion.

Rule 3016. The Advisory Committee agreed to delete the

7 Reporter's stylistic changes of "pursuant to" to "under" where

L not consistent with the usage in the Bankruptcy Code.

Rule 4004. Mr. Klee suggested inserting "other" after "any"

in line 29 on page 26 in order to be consistent with the statute

, and to move the word "also" to the beginning of the second

sentence of the Committee Note. The Advisory Committee agreed to

the stylistic changes.

The Committee on the Administration of the Bankruptcy SystemLI had requested Rule 4004 be further amended to provide that the

court may delay issuing a discharge to a chapter 7 debtor who hasLI not paid in full the proposed $15 trustee surcharge fee which is

due when a case is converted to chapter 7. The Chairman asked[ whether the debtor's discharge should be denied over $15. The

Reporter stated that the proposed revision should be published

for comment if there is any controversy. Mr. Sommer moved to
L. table the matter. The motion carried without dissent.

L
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Rule 5005. There were no changes in the proposed amendment.

Rule 7004. The Reporter stated that the changes in this

rule subsequent to its publication were stylistic except for

specifying that subsection (g) was abrogated, incorporating the

new subsection (h), and including the new introductory phrase in r
subsection (b) added by theBankruptcy Reform Act of 1994. J

Rule 8008. The post-publication changes are stylistic.

Rule 9006. The Reporter said changing "may not" to "shall" r
in line 4 on page 49 made the meaning clearer. Mr. Klee said the

rule of construction in section 102 of the Bankruptcy Code

dictates the use of "may not." The Reporter agreed to restore

"may not." --

Li
Amendments to be submitted for publication. The Reporter

presented proposed amendments to Rules 1020, 2002(a), 2002(n),

2007.1, 3018, 3021, 8001(a), 8001(e), 8020, 9015, and 9035 for

submission to the Standing Committee with a request for 7

publication. Judge Meyers asked the purpose of the amendment to

Rule 3021. The Reporter said it is to provide flexibility in

fixing the record date for the purpose of making distributions to

holders of securities of record. Judge Restani commented on the

frequency of amendments to Rule 2002. The Reporter stated that LI

the Advisory Committee deals with Rule 2002 by subsection to

avoid confusion. He said many of the amendments conform Rule

2002 to changes in other rules.

The Reporter stated that he received a number of suggestions

for stylistic changes in the proposed amendments from Mr. Garner

the night before the meeting. Judge Batchelder said the Advisory

Committee should deal with substantive matters and refer the

suggested stylistic changes to the Style Subcommittee. It was

moved to submit the proposed amendments to Rules 1020, 2002(a),



2002(n), 3018, 3021, 8001(a), 8001(e), 8020, 9015, and 9035 for

L publication along with the proposed amendment to Rule 3017

included in Agenda Item 7. TheStyle Subcommittee is to review

L the proposed amendments and circulate its changes to the

committee members, who will have one week to object to the

L stylistic changes. As restyled, the proposed amendments then
will be submitted to the Standing Committee for publication. The

Advisory Committee approved the proposed arrangements.

L.

Rule 2007.1. At its December meeting, the Advisory

L Committee approved Interim Bankruptcy Rule 1, which provides that

the United States trustee will appoint the person elected as a

chapter 11 trustee, subject to court approval. This comports

with the other references in chapter 11 to the appointment of a

L trustee.

C Marvin E. Jacob and Una M. O'Boyle had suggested in a letter

L a number of changes in the interim rule. In drafting proposed

C Rule 2007.1, the Reporter incorporated their suggestions that

L copies of the United States trustee's report of a disputed

election go to the party who requested the election and to the

creditors' committee (line 34) and that the ten-day period for

moving to resolve a disputed election run from the filing of the

[report (line 40).

Mr. Sommer expressed concern that other parties may need

notice of the report of disputed election. The Reporter

suggested substituting "has made a request to convene a meeting

under § 1104(b) or to receive a copy of the report," for "made a

request under § 1104(b)". Judge Restani moved to approve the

Reporter's suggested change. Judge Robreno suggested adding "all
persons for whom ballots were cast". The Reporter said the

C suggested phrase would include creditors for whom a proxy vote is

cast. He said trustee candidates probably would request a copy.

C Judge Restani's motion carried with one dissent.

Hi
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The Reporter recommended substituting "United States trustee

files the report" for "date of the creditors' meeting called

under § 1104(b) of the Code!'. Mr. Rosen so moved., After a

colloquy with Mr. Klee, the Reporteragreed tosubstitute,"Unless

a" for "If no" in line 38 on page,4, "not later than" for A

"within" on line 39, and "any" for "a" on line 42. Judge Restani

moved for the approval of the revision. The motion carried El
without dissent.

Mr. Klee suggested substituting the language in lines 42 -

45, as revised, for the phrase "a person appointed trustee under V
§ 1104(d) shall serve as trustee" on lines 12 - 13 on page 3.

Mr. Rosen's motion to make the change was approved without r
dissent. The Reporter stated that the rule should specify that

equity security holders can not convene a meeting to elect a 7
trustee or solicit proxies. Accordingly, the Advisory Committee t

agreed without dissent to add the word "only" after "solicited"

on line 21 on page 3 and "of creditors" after "committee" on the L
same line.

Mr. Rosen asked if someone other than the United States

trustee could file a report of a disputed election. The Reporter

said they could object to the United States trustee's report. In

order to allow a party to object without waiting for the report,

Mr. Klee suggested substituting "not later than" for "within" on

line 39 of page 4. The Advisory Committee agreed. Professor

Tabb suggested substituting "Unless a" for "If no" on line 38 of

page 4. Judge Restani moved to makee the change and the Advisory

Committee approved her motion without dissent. Mr. Smith

suggested--deleting "approval of" from line 24 on page 3. The K
Advisory Committee agreed.

The General Counsel for the Executive Office for United

States Trustees has expressed concern about the authority of the

United States trustee to preside at the election of a chapter 11 LI
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trustee. In response, the Advisory Committee voted unanimously

to insert the sentence "The United states trustee shall preside

at the meeting." after "2002" on line 20 on page 3.

After the December meeting and lengthy discussions with Mr.

Patchan concerning the application of proposed Rule 2007.1, the

Reporter revised the Committee Note to explain the need for court

approval of the appointment of the elected trustee. The revised

Committee Note, which was1distributed a"'the meeting, includes an

example of a situation in which the United States trustee might

dispute the election, i.e., the United States trustee believes

the person elected is not "disinterested." Mr. Klee suggested

changing "not eligible" to "ineligible" in the sixth line of the

fourth paragraph and "should" to "may" in the penultimate line of

that paragraph. The Advisory Committee agreed.

After the Advisory Committee discussed various changes in

the paragraph which begins "The rule", Professor Tabb moved to

approve the Committee Note with the insertion of "appointment of

the" after "the" in the first sentence of the paragraph; Mr.

Klee's two stylistic changes in the next paragraph; and the

deletion of "(2)" in "§1104(b) (2)". At Mr. Klee's request,

Professor Tabb agreed to the insertion of "primarily" after

"necessary" in the penultimate line of the paragraph. At Mr.

Rosen's suggestion, Professor Tabb agreed to the deletion of "of

the appointment of the elected person after the disclosures

required under Rule 2007.1(c)". The amended motion carried

without dissent.

Rules 3017, 3017.1, 3018. At its September meeting, the

Advisory Committee approved amendments to Rules 3017 and 3018 to

provide flexibility in fixing the record date for the purpose of

determining the parties entitled to receive solicitation

materials and to vote on a chapter 11 plan. At its December

meeting, the Advisory Committee approved the substance of a new
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Rule 3017.1 for court consideration of a disclosure statement in

a small business case. Judge Kressel moved to approve the V
Reporter's draft of Rule 3017.1 The motion carried unanimously.

Mr. Rosen suggested adding "Other Than Small Business Cases"

to the caption of Rule 3017. The Advisory Committee agreed. r
Judge Kressel stated that Rule 3017 does apply in small business

cases if the debtor does not make a timely election to be treated

as a small business. The Advisory Committee reconsidered and K
withdrew the amendment to the caption. Judge Robreno moved to

delete "new. It is" from line 1 of the Committee Note on page 7
7. The Advisory Committee agreed.

C
Mr. Klee stated, that as the result of the deletion of

subsection 1124 (a) (3) in the Bankruptcy Reform Act of 1994,

classes will be impaired even if they receive cash equal to the L

full, allowed amount of their claims. He said the rules should

give the court discretion to dispense with sending out the

disclosure statement if the plan proponent plans to go straight

to cramdown on such a class. The Reporter asked if he would

limit the amendment to former subsection 1124 (a) (3) or make it

applicable to any impaired class. Mr. Klee said the procedure

should be available for any class not solicited.

Mr. Smith said that, as a matter of due process, members of V
an unsolicited class should get a one-page summary of what is

being done to them and why their votes are not being sought. The I,

Reporter agreed to prepare a memorandum on the matter for the

next meeting. 7

Rule 3014. The Reporter prepared an amendment to Rule 3014

to provide a deadline for a section 1111(b) election in small

business cases. He said he was unsure whether the deadline

should be determined by reference to the date fixed pursuant to

subsection (a) (2), (a) (3) , or (a) (4) of Rule 3017.1. After

Li
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discussing the importance of fixing a date, the Advisory

Committee agreed that the election "may be made no later than the

date fixed under Rule 3017.1(a) (2) or another date the court may

fix." The Advisory Committee approved the proposed amendment, as

revised.

Rule 9011. At its September 1994 meeting, the Advisory

Committee discussed and approved a recommendation to amend Rule

9011 so that it conforms substantially tithe 1993 amendments to

Civil Rule 11. The Reporter was directed to draft appropriate

language for the rule and Committee Note to provide that the 21-

day "safe harbor" provision would not apply to motions for

sanctions for the improper filing of a petition.

The Advisory Committee discussed revising lines 69 - 70 on

page 4 to provide "A motion for sanctions for the filing of a

petition in violation of subdivision (b) may be filed at any

time. Any other". Several committee members expressed concern

about the statement that Rule 9011 motions "may be filed at any

time." It was proposed to delete lines 69 - 70, insert "The" at

the beginning of line 71, and insert ", except that this

limitation shall not apply if the conduct alleged is the filing

of a petition in violation of subsection (b)" after "corrected"

on line 76. The proposal was approved with one dissenting vote.

The Reporter agreed to correct typographical errors by inserting

the word "to" at the beginning of line 37 and substituting

"withdrawn" for "withdraw" on line 16 of the Committee Note on

page 7.

-- Rule 1019. In February 1994, the Advisory Committee voted

to delete the phrase "superseded case" in Rules 1007(c) and Rule

1019(3) and (4) because the use of the phrase gives the erroneous

impression that conversion of a case results in a new case. The

changes in Rule 1007(c) were part of the package of proposed rule

amendments published for comment in September 1994. In addition
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to deleting "superseded" from Rule 1019, the Advisory Committee

asked the Reporter to restyle the rule and divide it according to

applicable Code chapter.

K
Mr. Klee said "within" on line 31 of page 4 should be "not ,

later than". The Reporter agreed that "not later than" should be

substituted for "within" throughout the proposed amendment. The

Advisory Committee accepted the change. Mr. Klee said lines 19

and 31 should refer to a "holder of a claim" rather than a

"creditor' The Advisory Committee agreed.

Judge Kressel said "a debtor" should be inserted after "not"

in line 14 on page 3. The Advisory Committee agreed. Mr. Sommer

expressed concern that lines 39 - 41 of the draft appear to take

a substantive position on the interpretation of 11 U.S.C. § 348

as amended by the Bankruptcy Reform Act of 1994. The Advisory

Committee agreed that subsection (C) (i) on page 4 should be

revised to implement the 1994 amendment to section 348. The

Advisory Committee approved the proposed amendment, as revised.

L-
Rules 8002(c), 7062. In September 1993, the Advisory

Committee voted to amend Rule 8002(c) to clarify that a motion

for an extension of the time to file a notice of appeal must be L
"filed" -- rather than "made"' -- within the ten-day period. In

view of the Ninth Circuit's decision in In re Mouradick, 13 F.3d

326 (9th Cir. 1994), the Advisory Committee approved additional

amendments at its September 1994 meeting designed to give a party

that files a timely extension motion the benefit of an order

granting the motion, regardless of when the extension motion is

granted.--

After the approval of the September 1994 amendments, the

Committee asked the Reporter to compile an appropriate list of

orders with respect to which the time to appeal may not be

extended at all. In compiling the list the Reporter considered
i,
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the orders listed in Rule 7062 as exceptions to Civil Rule 62's

ten-day automatic stay of enforcement or execution with respect

to a judgment. As a result, he proposed amending both Rule

L 8002(c) and Rule 7062.

l Judge Kressel suggested transposing the numbers " 1325 " and

L"1225 " in lines 19 and 20 on page 8 and in lines 15 and 16 on

page 10. The Advisory Committee agreed to make the correction.

L The Advisory Committee agreed to substitute "change the effect

of" or similar language for "overrule" in the second sentence of

L the Committee Note to Rule 8002(c) on page 9. Judge Restani

suggested inserting "the automatic stay under" after "to" in line

2 on page 10. The Advisory Committee agreed. Mr. Sommer

suggested substituting "may" for "must" in line 36 on page 8.

The Advisory Committee agreed.

L
Mr. Smith asked if the court has the ability to make an

L order effective immediately even if the order otherwise would be

stayed for ten days. The Reporter said he believes the phrase

"unless the court otherwise directs" in Rule 9014 authorizes the

court to waive the application of Rule 7062 in a contested

matter. Mr. Smith said Rule 7062 should give the court explicit

discretion to except other orders from the ten-day stay, as Civil

L Rule 62 does. Mr. Klee said the parties should have an

opportunity to get a stay pending appeal, even if an order is

effective immediately, in order to preserve the constitutional

right to consideration by an Article III judge.

Judge Kressel said Civil Rule 62 does not make sense in the

bankruptcy context, which causes many of the problems with the

bankruptcy rule. Professor Tabb said there should be a separate

stay rule for contested matters. Mr. Klee said Rule 7062 should

be published for comment as drafted while the Long Range Planning

Subcommittee considers rationalizing Rules 9014 and 7062.
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Mr. Klee moved to approve the proposed amendment to Rule

8002(c) with the changes made during the discussion. The motion

was approved unanimously. Mr. Klee moved to approve the proposed

amendment to Rule 7062 with the addition of a subsection (f),

which states "any other order as the court may direct." The

Advisory Committee approved the motion by a 7-4 vote.

Rule 2002. Attorney General Janet Reno proposed an

amendment to Rule 2002(j)(4) in order to provide more effective Li
notice to the United States. (Copies of her letter were

distributed separately.) The proposed amendment, which is

fashioned after local rules in several districts, was modified

after a series of conversations between Mr. Kohn and the

Reporter. The revised proposal would require that the notice to

the United States attorney identify the agency through which the

debtor became indebted and that the notice to the federal agency

be addressed as the United States attorney directs in a filed

request. Mr. Kohn said bankruptcy notices sent to the United

States attorney often are ignored because there is no practical

way to identify the agency and that notices sent to a federal

agency often go to the address where the debtor makes payments.

Mr. Klee said he is sympathetic to the government's problem L
but that the proposed amendment goes to the heart of the

bankruptcy process and puts the burden on the debtor to apprise

the creditor of the nature of its claim. He said the debtor

ought to be required to make a good faith effort to identify the K
agency, if it knows the name, but that the debtor should not risk

losing its discharge. Mr. Smith said the emphasis should be on

effective notice, not perceived due process questions. He -stated

that the government is a major creditor and millions of dollars

are at stake. Mr. Smith said the proposed amendment is good for

the debtor because compliance with the proposal is fairly easy

and compliance should avoid challenges to the discharge.
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Mr. Klee said the Congress wrestled with the issue of

effective notice to creditors in considering the Bankruptcy

Reform Act of 1994. The lawmakers compromised by requiring the

debtor's Social Security number or taxpayer ID (instead of the

debtor's account number) but excluding challenges to the

discharge. The Reporter stated that the 1994 amendments gave the

government 180 days to file a claim, which should be enough time

to get the notice to the right place. Mr. Kohn said it is better

to get the notice on the first day.

L Mr. Klee suggested inserting "to the mailing address" after

"addressed" on line 5 on page 5 to avoid any implication that the

United States attorney could require the use of an account

number. The Advisory Committee agreed. A motion to approve the

proposed amendment failed. The Chairman asked Mr. Kohn to

revisit the matter and consider preparing another draft for the

next meeting.

The Chairman suggested that the Department of Justice

LI consider preparing a national register of addresses to be used

for bankruptcy notices to government agencies. Mr. Kohn said

L that would be very difficult because federal agencies' procedures

for handling bankruptcy notices vary from district to district

L and agency to agency. Several committee members expressed

sentiment for the development of local federal agency address

registers similar to the ones which have been published as

addendums to some local rules. Mr. Klee suggested requiring the

sender to designate the agency only if known to the sender. The

Advisory Committee discussed whether the sender or the debtor

should be responsible for making sure the right address is used.

Mr. Heltzel said the deputy clerk putting the creditor addresses

into the court's computer system should not be required to

recognize that a government agency's address needs to be changed.

LI Rule 6007(a). The Attorney General also requested in her
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letter that Rule 6007(a) be amended to require notice to the

Environmental Protection Agency (EPA) of any proposed abandonment Li
or disposition of estate property with respect to which there may

be claims or obligations under statutes or regulations

administered by the EPA. After a series of discussions between

Mr. Kohn and the Reporter, the proposal was limited to the

abandonment of nonresidential real property and the abandonment

of hazardous substances and hazardous waste and broadened to

include notice to state environmental agencies.

The Reporter stated that it may be difficult for trustees to

comply with the proposed notice requirement because the

referenced statutory definition of hazardous substances contains

cross-references to a number of other environmental statutes.

Several committee members questioned the meaning of the phrase

"to which there is or may be a claim or cleanup obligation under

any law administered by the United States Environmental

Protection Agency or a state environmental unit" on lines 14 - 16

on pages 9 - 10.
n

The Reporter said it might be better to require notice to

the EPA of any abandonment of nonresidential real property.

Judge Restani stated that requiring notice of every abandonment

effectively would be no notice at all. Mr. Klee stated that he

favors the current requirement, which is limited to known claims

or cleanup obligations. The Chairman asked Mr. Kohn to revise

the proposed amendment so that the notice requirement in

subsection (a)(2) is limited to known claims.

Ru-le 9006(b)(1). In In re Village Green Associates. No.

AZ-94-1232-ZRH, slip op. (Bankr. 9th Cir. August 8, 1994), the

Bankruptcy Appellate Panel of the Ninth Circuit found several I
ambiguities in Rule 9006(b)(1). The Reporter stated that the

issues raised by the decision can be analyzed by considering two

questions: 1) Should a court have the discretion to act, in the
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absence of a request, to extend a chapter 11 claims bar date or

L another deadline before the time period expires? and 2) Should a

r1 court have the discretion to act sua sponte -- for cause but

without finding excusable neglect -- to extend a chapter 11

claims bar date or another deadline for all parties after the

time period has expired? The Reporter stated that the rule could

be revised to specify that the court has no discretion to extend

7 the deadline after the time has expired absent a motion and a
L showing of excusable neglect, or to specify that the court can

extend the deadline for everyone for cause.

L
Professor Tabb moved to adopt the second, more liberal

L alternative. The motion was amended to require an initial vote

on whether to amend the rule at all. Judge Meyers stated that7 Village Green Associates was an unpublished decision. With one

dissent, the Advisory Committee voted against making any changes

in the rule.

Rule 2014. Harvey R. Miller, of the law firm of Weil,

Gotshal & Manges in New York, requested that the Advisory

Committee study Rule 2014(a) and consider appropriate amendments

to clarify the duty to disclose. The Reporter stated that, in

response to a resolution adopted by the House of Delegates of the

American Bar Association (ABA), the Advisory Committee considered

L Rule 2014 at its meeting in March 1992 and decided not to amend

the rule. The Chairman said he-put the matter on the agenda for

the purpose of deciding whether to revisit it. The Reporter said

he believes there are two issues: 1) Whether the rule can be

clarified by being more specific and detailed in setting forth

the facts that must be disclosed and 2) The application of the

rule to large cases in which strict compliance is difficult or

impossible.

Mr. Smith stated-that he was responsible for the ABA

resolution and that it was not intended to reduce disclosure. He
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said the rule should give bankruptcy attorneys who practice

around the country guidance as to what types of connections they C

should disclose. Mr. Rosen stated that the rule does not address

supplementation, which causes problems-in large cases in which 7

the parties change as the result of claims trading. L

Judge Meyers agreed with the comments but expressed concern

that it ,would appear that the Advisory Committee is intervening

to give an attorney solace. Mr. Rosen said that the decision in

In re Leslie Fay, No. 93-B-41724(TLB), slip op. (Bankr. SDNY

December 15, 1994), which prompted Mr. Miller's letter, has been
Li

settled and there are no pending appeals. Judge Batchelder

expressed concern that claims trading could be used as a means of 'i

disqualifying competent counsel and said the letter heightened

existing concerns about the rule. The Advisory Committee 7

unanimously approved a motion to revisit the matter. The

Chairman appointed Mr. Smith to head a Rule 2014 subcommittee.

Mr. Smith may select the other members.of the subcommittee. K

SUBCOMMITTEES L

Local Rules. Ms. Channon distributed her memorandum on the

12 letters commenting on the proposed uniform numbering system

for local rules. She said the Advisory Committee also received

one oral comment from a former committee member. Ms. Channon

said the comments were generally either favorable or favorable

with qualifications or suggestions for modification. Two persons

were opposed to both the proposed system and the entire idea of

uniform numbering. 2

Ms. Channon said the Local Rules Subcommittee had decided

that the subdivisions of the national rules should not be carried

over into the uniform numbers, that the use of the-prescribed

titles should be mandated for the uniform numbers, and that the [2
* S -or~~~~~~~~~~~~~L
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uniform numbers should not have the exact same titles as the

L national rules.

L Professor Tabb suggesting putting all miscellaneous matters

in the 9000 series numbers unless there is an exact match with a

national rule. Mr. Sommer said it is more logical to assign

these rules to related national rules. Mr. Klee said there

appears to be little impetus for completely restructuring the

national rules and, therefore, the'Adviso"ry Committee should go

C forward with uniform numbers based on the current national rules.

Judge Leavy suggested that a list be published of the

LI uniform numbers for all local rules, rather than requiring the

districts to reorganize their rules according to the national

LI numbers. Mr. Rosen said the problem in implementing the uniform

numbers is that one local rule may relate to several national

rules. Mr. Heltzel said that it would require a tremendous

amount of work for each district to revise its local rules. He

suggested compiling a database of local rules and making it

available in a scannable format.

Judge Batchelder said the issue is no longer whether to

require uniform local rule numbers but what is the best uniform

number system. She said the question is what is the most

expeditious, most efficient, and least objectionable system.

Judge Meyers suggested that the districts be authorized either to

L use the uniform numbers or to add references to-the uniform

numbers to their existing rules. Professor Tabb moved to adopt

the proposed uniform numbers set out in the attachment to

Director Mecham's memorandum of November 22, 1994, except that

references to subdivisions of the national rules are to be

deleted and cross-references are to be included. The motionLI carried with one dissenting vote.

Long Range Planning. Judge Stotler led a discussion of the

L
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report prepared by the Long Range Planning Subcommittee of the

Standing Committee. The committee members agreed that a five-

year term for the chair of an Advisory Committee is desirable in

order to oversee the lengthy rule-making process and preserve an

institutional memory. There was no agreement on whether '

committee members should be eligible for appointment to a third

term or whether the terms should be for two, three or four years. L

At the request of the Advisory Committee, the Federal

Judicial Center conducted a survey concerning the scope, format,

and organization of the bankruptcy rules. A memorandum setting

out the survey questions and a tabulation of the initial

responses was distributed at the meeting.

Mr. Klee said the survey has not been completed but that

some trends are apparent. He said that, although there is no

ground swell of sentiment for a complete overhaul of the rules,

there is support for improving the rules related to motion

practice and the interaction between the 7000 series rules and

the 9000 series. Ms. Wiggins stated that the survey indicated

there is room for improving a number of rules. Mr. Klee said

interest was expressed for developing ethical standards for i

practicing before the bankruptcy courts. The Reporter stated L
that the Standing Committee's reporter is tackling the issue as

it relates to all federal courts.

Technology. The Chairman assigned Mr. Heltzel, Mr. Klee, [C
and Mr. Sommer to the Technology Subcommittee and designated Mr.

Heltzel as chairman. The Chairman stated that he will ask Judge

James--Barta, a former member of the Advisory Committee and the

former chairman of the subcommittee, to serve as a consultant.

Professor Tabb stated that the American Bankruptcy Journal will

publish a symposium issue on the bankruptcy rules, including a

section on automation. .

[,
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Civil Rules Liaison. Judge Restani stated that the Advisory

Committee on Civil Rules met in Philadelphia with a number of

experts, to consider the need for revising Fed. R. Civ. P. 23,

Class Actions. She stated that, although the rule does not work

well in mass tort cases, there was little sentiment among the

experts for a major overhaul of the rule. She said the Civil

Committee will continue its exploration of the rule at a seminar

at New York University in April.

Alternative Dispute Resolution. With the help of Ralph

Mabey, a former member of the Advisory Committee, the

subcommittee has conducted a national survey on local Alternative

Dispute Resolution (ADR) programs in the bankruptcy courts.

Professor Tabb promised to distribute copies of an article on the

survey to committee members.

He stated that the ADR Subcommittee will meet at 3 p.m. on

May 24, 1995, to consider drafting an ADR proposal for the

September meeting. The meeting will be held at a hotel in the

vicinity of O'Hare International Airport. Professor Tabb asked

that any committee member interested in ADR contact him or

another subcommittee member before the May meeting. Several

committee members expressed their opposition to mandatory

arbitration or mandatory mediation.

Forms. Mr. Sommer said the Forms Subcommittee has almost

completed its revision of a number of forms and hopes to present

the new, revamped forms at the September meeting. He said the

Forms Subcommittee will meet at 10 a.m. on May 25, 1995, at a

hotel in the vicinity of O'Hare International Airport.

UPCOMING MEETINGS

The Chairman announced that the next meeting will be in

Portland, Oregon, on September 7 - 8, 1995. He suggested that
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the winter - spring meeting for 1996 be held in the eastern part

of the country. The Reporter suggested March 21 - 22 or March 28 7
- 29, 1996, as possible meeting dates. The committee members K
agreed to inform Ms. Channon of their schedule conflicts for

those dates within one week. Li

Respectfully submitted, 7
James H. Wannamaker, III

7
-J
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Item 2 is an oral report on the July
L ~~~~1995 meeting of the Standing Committee.
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7 TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: SELF-STUDY REPORT OF THE STANDING COMMITTEE'S
SUBCOMMITTEE ON LONG RANGE PLANING

DATE: JULY 20, 1995

L

The Standing Committee on Rules of Practice and Procedure has

requested that each Advisory Committee review and discuss at its

Ld next meeting "A Self-Study of Federal Judicial Rulemaking" that was

Lo prepared by the Standing Committee's Subcommittee on Long Range
Planning. The Standing Committee welcomes the reactions and

L comments of the Advisory Committees.

A copy of the Self-Study Report is enclosed for your review in

7 preparation for the September 1995 meeting in Portland.
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A Self-Study of Federaljudicial Rulemaking

A Report from the Subcommittee on Long Range Planning to the
t Committee on Rules of Practice, Procedure and Evidence of the

Judicial Conference of the United States

p ~~~~~~~~~~~~July 1995

Introduction

At the June 1993 meeting, the Standing Committee directed the Subcommittee on LongRange Planning to undertake a thorough study of the federal judicial rulemaking procedures,
including: (1) a description of existing procedures; (2) a summary of criticisms and concerns; (3)an assessment of how existing procedures might be improved; and (4) appropriate proposedV; recommendations.

The self-studywas deferred in anticipation of theJanuary 1994 Executive Session andrelated discussion. At that meeting, the Standing Committee decided to solicit public comments.L Appendix A to this Report contains a Summary ofthe Comments Received. In addition, theSubcommittee canvassed the secondary literature. Appendix B to this Report is an AnnotatedBibliography. An Interim Report was circulated in anticipation of the June 1994 meeting of theStanding Committee. The Interim Report raised several issues for preliminary discussion at that
meeting and solicited further written comments from those in attendance. A draft was circulatedto the Standing Committee in January 1995, and now this semi-final draft has been completed.The Chair of the Standing Committee wants to solicit comments from the Advisory
Committees, so the Subcomrnmittee's work will be back on the agenda for the winter 1995-96'

E_ meeting of the Standing Committee.

The following sections organize this Self-Study Reporton the federal judicial rulemakingprocedures: a History of-the origins of modern rulemaking, a description of Current Procedures;
' a discussion of Evaluative Norms; the Issues and Recommendations for reforms; and a briefConclusion.

L



Self-Study Report (draft of June 15, 1995) 2

Historyl

Modern federal judicial rulemaking dates from 1958. A few paragraphs of history inform [
our understanding of current practice.

'The Judiciary Act of 1789 first authorized federal courts to fashion necessary rules of K
practice. 2 A lesser known statute enacted a few days later provided that in actions at law the
federal procedure should be the same as in the state courts.3 This created a system that seems
odd to us today': a distinctly national procedure for equity'and admiralty, coupled with a static K
procedurej ionforming to the procedure ineach state as of September 1789, for actions at law,
the procedure for actions at ,lawremaiped the same while state courts altered tbeir procedures.
The tystem became more odd, or at least more uneven, in 1828 when a statute required federal I
courts in sO sequently admited states to cooto 1828 state procedures. The same statute
provided that all federal courts were to follo 1828 state procedures, with some discretion, in
proceedings for writs of execution and, other eniforcement ,procedures.4 Tis unsatisfactory system
prevented the fede~lr courts from f1ollowing state proced l reform such as the New York Code
of '1848, whi mere law and e4ii a simplifip dig.S

The next legislative change came in 1'87 whe Congress withdrew rulemaking authority
from the federal courts and required tat ,all actions in awconform to the corresponding state
forurrn't rules and procedures. 6 Undei the 1o ity At there were as many different sets of
federal rules and proce'dures as terewere states.7 2 L

This Report is not the place to retell the }sy ofe''Federal Rules of Civil Procedure, a
story 'told in large part in terms of dedicate d inIivu wlho worked and campaigned to bring L
them into exitnce.S VWhat bears that is, for te Nation's first 150
years, things were ve~ differenitfrmwathyae

Before 1938, tl~e federl courtsfo led state prdral law, state substantive statutes, and
federalfsubstantive cdmmon law, even hiylsit,'c"s{. Ofcourse, the substantive common law
of the forum state wAs rec'pgnized, to b 0~ig ~fmu 9,38 Supreme Court diversityL
deisio of Erie ailroad C. , which had 'tood since L

deci~~~~ |ti ' 11l1 'oWIf1 E ,?4 at d! ' , To

t This portion of his Report is adapted fiom Tomas E. Baikei A'n ltroductibn to Federal Court Rulemaking
Procedure,22TeTech L. Rev. 323, 324-28 (191),1
2 Act of Sept. 24, 1789, dh. 20, §17, 1 Stat. 73, 83. Li
3 Act of Sept. 29, 1789, ch. 21, §2, 1 Stat 93.

4 Act of1May9, 1828, di. 68, 4 Stat. 278.
S Charles E. Clark, The Challenge of a New Federal Judicial Procedure, 20 Cornell L.Q 443, 499-50 (1935).

6 Act ofJune 1, 1872, di. 255, 17 Stat. 197 (repealed 1934).

7 '[T]h procedural law iontinued to operate in an atmosphere of uncertainty and confision, aggravated by the L
growing tendency of fedepal courts to develop their own rules of procedure under the licensing words of the 1872
Act that conformity was to be 'as near as may be." ICharles Alan Wright & Arthur R Miller, 4 Federal Practice and -

Procedure §1002 at 14 (2d ed. 1987).

8 Id. §1004 at.21.

9304 U.S. -64 (1938).
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1842.10 And in the same year, after more than two decades of effort, national rules of procedure
were drafted by an ad hoc Advisory Committee appointed by the Supreme Court under the
provision of the Rules Enabling Act of 1934.11 Thus 1938 marked an inversion in diversity cases:L 'henceforth there would be federal procedural law and state substantive law. Those 1938 rules-
still recognizable today despite numerous amendments-established a nationally-uniform set of
federal procedures, abolished the distinction between law and equity, created one form of action,
Lprovided for liberal joinder of dcaims and parties,' and authorized extensive discovery.,,'

The Supreme Court's ad hoc Advisory Committee was comprised of distinguished lawyers
L and law professors. While the ad hoc Committee members have been lionized for their'

accomplishment of drafting the rules themseilves, their'more subtle'but equally lasting
achievement was to establish the basic traditions of federal procedural reform.12 Two features of
that experience have characterized federalju'dicial ruilemaking' ever since. Flrst, the ad hoc
Committee took care to elicit the thinking and th experience of the bench and bar by widely
distributing drafts and soliciting comments, evincing willingness to reconsider and ,redraft its
recommendations. Second, 'the work of the Committee was viewed as intellectual, rather than a
mere exercise in cou.nting noses."13 The ad hoc Committee recommended to the Supreme Court
x what it co'nsidere'd the best and most workadble rales rather than rules that maiieght be supported

Hi most widely'or might appease special interests. Although the rulemaking process'has been
revised over the years since, these two traditions',have endured.

7 Thils positive experience located rulemaking responsibility inside the judicial branch, but
the modem rulemaking process took a few more years to evolve. A year after the new rules went
into effect, the Supreme Court called upon the ad hoc Advisory Committeeeto submit
amendments, which the Court accepted andsentito Congress, and which libecaime effective inLo 1941.14 The next year, the Supreme Court designated the ad hoc Comrnittee as a continuing
Advisbry Committee, which thereafter' periodically submitted rules ,amendments through the7 1940s and' early 1950s.l5 In 1955 the continuing Advisoiy Commitee submitte an extensive

L report to te Supreme Court with nunmerous suggested amendments. The Cou neither acted on
the port nor explained its inaction.' Instead, ,theJustices ordered the Com imittee "dischargedwith thanks" and revoked the Committee's autority as a continuing body.6

The resulting void in rulemalcing procedure was an object of concern expressed by the
American Bar Association, the Judicial Conference, and other groups.l7 At the time, there was
no small controversy over whether the Court should designate a new continuing committee and

10 44 U.S. (16 Pet.) 11 (1842).
11 Act of'June 19, 1934, ch. 651, §§1-2, 48 Stat. 1064; Order Appointing Committee to Draft Unified System ofEquity and Law Rules, 295 U.S. 774 (1934).

LE 12 Wright &Miller, supra note 7, §1005.
L 13 Ibid.

E 14 Order Requesting Amendments from the Advisory Committee, 308 U.S. 642 (1939).
15 Continuance of Advisory Committee, 314 U.S. 720 (1941); Charles E. Clark, Clarifeing' Amendments to the7 . Federal Rules?, 14 Ohio St. L.J. 241 (1953).

L 16 Order Discharging the Advisory Committee, 352 U.S. 803 (1956).
17 The Rule-Maling Function and the Judicial Conference of the United States, 44 A.B.A. J. 42 (1958) (panel

I - discussion). -

r
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how the members might be selected. Dissatisfaction was expressed that the Supreme Court was
merely rubber-stamping the recommendations from the previous Advisoty Committee, and
several ot the'Justices were heard to agree with that criticism, dissenting -from orders, from time,
to time, to complaintat the propos~als Iwere not actually te work ofthe Court.l4 Apparently,
ther wre misgivings expressed behind the scenes about the tenure and inuence of the
members of the continuing Advisory Co tee, who served indeterminate terms, remaining

~~~~~~~ hIi discrit=t lluj B Sc .S101uni Yesgain ordah hsdsrt hr ranch-discsso took place alonigs ide th
pereninial separfation-of-power Idebat bewee the JudAx andCongress over whic
institution -shutlid mae. rule and'W h -.

A consensus emerged tat some ohgoing emakIng process was desirabe, buttat the
process had to be reored Te repla ent rulemai ng procedures were designed y Chief
usticeElWst m CdChifJudgJohn JParkerof te F

Circut, dieiing frlruaCe toatt Iend t e7 e17 hRicaea Asocidation Conventikn Jsice r7
Clarkay reaslled, 4'Cb oure dulys walks 5ro8,p decgs~llk ohQ en Maywe thrashd out the
proba of Jd

18EgVdrAnndn h R~ fCii rceue 29US 4 give6 (nting Juthe t rag kf'~itusrdiace

Con theugntnh of th Avsr Cmite OreroAsei uled tof Cta vilPscenduet by U.6(13

Cnorriingutiees'.c'sqiapo) Ore Adptn l ue Cof Proceue for aheDisticteSurm CourtsoteUid

19 Tom a gesrk9 nrlesrd toiWrigh, apleer, supra oterpatyDci.iL
2Acrimin3uly-w1,ich8 Pub. the No.r h3-12 7o2 Stat.o356 PautlDis tyston, n The RueMkng F maciongoh
p1roIetce~s todayfolow to crs hebaic r5 ideivialcncern 9~ ou dtheouprmenCut's inprrpriemekiok sin dca the
are ais. Sdtenet of utice^White 113~ S.Ctx~~ this (Arh2 19)istonii. SttmnLfJutcic~a

Foine rfist, tere os ansodow 04 rr I .C.51'Ar 2,193 rdrAnnigthe FdriRules of Evdne n.~diyComittee 7

on Act~ of Evinc& w c975, P L.No.-5W188Stat. 1 l sEndward ruClemakiing ryNoedures, after Rea

propse lhe rules idealng,5 it L. R e.L

eirt
F'm~~t i'th, ence fAn~~A~o s0rce !Qmit

tha ay evsio~ f herues ovrnngevden.i~~viegskan ar avem ofg unlessapoe

18 Eg., rde Amedin theRuls ofCivi Prcedue, 29 Us. 43 (946 (ntin aftc Fak ter~srlacon thRudg1men fteAvss Cmite;OdrAmnigteRlso CvlPoeue 08US 4 13)L

Statoes30US.73(3)(ninJuic rni' disapproval).
19 ToI.Cak oeod oWih ilr supr not 7, at 'Ix1,

JdclConference of teeUnite Stateso44 A.BAJ. 42p1958).

jondby jutcsTpa n otr 1 . 8 Ar Z19) rer AmendngteRlsoCil

L 0~~~~~~~~~~~~~
attac t~~~~~~~~~~~
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Li by Congress.23 After a 20-year hiatus the ChiefJustice reestablished an Advisory Committee on
the Rules of Evidence in 1993. This committee has embarked on a comprehensive review.

Second, Congress amended the Rules Enabling Act in 1988 to require the rules
committees to hold open meetings, maintain public minutes, and afford wider notice and longer
periods for public commentary on proposed rules.24 These amendments were designed to

L increase attention to rules initiatives and public participation. Rulemaking today is more
accessible to interested parties than ever before. t is also slower, and the exchange is not an
unmixed blessing. In the wake of the 1988 changes, only Congress can change rules with
dispatch. This means that any group with a perceived pressing need seeks its forum in the
legislature rather than the judiciary, and today Congress regularly demonstrates its interest in
federal rules matters by holing committee hearings and amending the rules themselves.

L Current Procedures25

Congress has authorized the federal judiciary to prescribe the rules of practice, procedure,L and evidence, subject to an expressly reserved legislative power to rejects modify, or defer anyjudicially-made rules. This statutory auhorization is found in the Rules Enabling Att.26r Pusuant to this'statutory authorization andresponsibility, the judicial branch has developed an
elaborate committee structure with attendant rulemalking procedures. The Proceduresfor the
Conduct ofBusiness by the Judicial Conference Committees on Rules of Practice and Procedure describe
the current procedures for judicial rulemaking. 27 These rulemaking procedures were adopted by
'the Judicial Conference of the United States. They govern the ̀ operations of the Standing
Committee and the various Advisory Comrnittees in drafting and recommending new rules or
mamendments to the present sets of federal rules of practice and procedure.

The Judicial Conference of the United States consists of the ChiefJustice of the United
States (Chair), the chief'judges of the 13 United States courts of appeals, the ChiefJudge of the
Court of International Trade, and 12 district judges chosen for a term of 3 years by the judges of
each circuit. The Judicial Conference holds plenary meetings twice every year to consider
administrative problems and policyissues affecting the federal judiciary and to makeL recommendations to Congress concerning legislation affecting the federal judicial system.28 It
also acts through an Executive Committee on some matters.

L 23 28 U.S.C. §2074(b).

24Judicial Improvements and Access to justiceAct, Pub. L. No. 100-702, 102 Stat. 4642 (codified at 28 U.S.C.
L §2073(c)).

25 This portion of this Report is adapted from Baker, supra note 1, at 328-31, and Administrative Office of the U.S.
Courts, The Federal Rules of Practice and Procedure-A Summary for Bench and Bar (Oct. 1993) (hereinafter AL, Summary for Bench and Bar). Thomas E. Baker, Recent Developments in the Federal Rules of Procedure: The
1993 Changes and Beyond, 11 Fifth Cir. Reptr. 531 (une 1994).
26 28 U.S.C. §§2071-2077.

A, 27 Announcement, 54 Fed. Reg. 13,752 (Apr. 5, 1989) (publishing Procedures adopted by the Judicial Conference
lof the United States on Mar. 14, 1989).

r_ 28 28 U.S.C. §331.
Li
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By statute, the Judicial Conference is charged with carrying on a "continuous study of the 7
operation and effect of the general rules of practice andiprocedure."29 The Conference is
empowered Uto recommend changes and additions in the federal rules "from time to time" to the
Supreme CourF t, 7 Kin orderF to "promote simplicity in procedure, faimess in administration, the just , l
determination of litigation, and the elimination of unjustifiable expense and delay."30

To performithese responsibilities of study and drafting, the Judicial Conference has created

oment "'Ril oe.- "

the Commtn Rules of Practice Procedturuleading Co mnie tte and
various Advisor~ommi~ttees (currently onews ead rn Appellatie Rls, btariorup Rules, Advisory
Rules, Criminal Rlels and a iece Ruls). A ap potintents aremade by the ChiefJustice of

theismlge UnitediStates, for a thtee- r, ncurrenetably ~rm. Members are federa and stan t , judgesP
practiig Othtoreys, an scbo Urs Cotdsecomrnepdationp of the Ad ehir,
Chiemfdl~$ustila appoilntansneo fca Ireporterdusually from the aaemastisrves com teeas, a heert
advisori The ry~eplort~er coordinlstraties Oficerommit ~agend""a ad drafts the amn s edmirantivs and
the oexplatory tcommtte es. ,

Thlemtaring Committee coordinates the rulemaking responsibilities of the Judicial
Conf erence he Standig sbComnimittee ews the recommendatrins of the variou t Advisory

Co rmits rdma1es recommt endationsto thejudicial Conference forproposed rules changes
"as nmayeecea maintainmconsistency and otherwise romote the intres ofj
Theti ec eStanding C tly theAssistant Director for Judges Programs
of theArsS. Courts, coordinates the operationial aspects of the entire

Batidn maintais J thedi fficialrecord aofthoruld s the rulesmmttees.ThetRules,
Advs ,iommitte e of thare Administrativer u officeprovidestday-toft -doa administrative and

legal29 uppo~t f~r the Secret~xy and the vaous cornmitiees. 33

Rulemakinigprocedures are elaborate:

The pervasive and substantial impact of the rules on the practice of law in the federal 7
io s demands exacting and me'ticulous care in drafting rule changes. The

rulemakingi process is time-consuming and involves, a mninimum of seven stages of

formal cqfrnment and review. Fartomntf beginning to end, it usually takes two to threeyears for a i nsuggestion to be enacted.3 4t s

By delegation friom the Judicial Conference, authorized by the relevant statute, each p

mainaine by he scretry. opie of he oute an proose mn dments stud ofailthe fpromthe Rue Lihrite

dvisory Committee is charged to carry fon and effect of L.

29 Ibid.
30 Ibid.7
31 28 U.S.C. §2073(b). The convention has been to refer to this Committee as the 'Standing Committee on Rules
of Practice and Procedure" or simply the 'Standing Committee.'
32 8 U.S.C. §2073(b).7
33 "Meetings of the rules committees are open to the public and are widely announced. All records of the
committees, including minutes of committee meetings, suggestions and comments submitted by the public,
statements of witnesses, transcripts of public hearings, and memoranda prepared by the reporters, are public and are
maintained by the secretary. Copies of the rules and proposed amendments are available from the Rules Committee7
Support Office~'A Summary for Bench and Bar, supra note 25.,

34 A Summary for Bench and Bar, supra note 25.
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the general rules of practice and procedure in, its particular field.35 An Advisory Committee
considers suggestions and recommendations received from any source, new statutes and court
decisions affecting the rules, and other relevant'legal commentary. In fact, "[piroposed changes in

IL the rules are suggested by judges, clerks of court, lawyers, professors, government agencies, or
other individuals and organizations."36 Copies or summations of all written recommendations
and suggestions that are received are first acknowledged in writing and then forwarded to each
member. The Advisory Committees meet at the call of the chair. Each meeting is preceded by
notice of the time and place, including publication in the FiederalRegister, and meetings are open
to Ithe public.37 Upon considering a suggestion for a rules change, the Advisory Comnittee has
Cseveral options,including: (1) accepting the suggestion, either completely or with modifications
Lor limitations; (2) defering action on the suggestion or seeking additional information regarding
its operation and impact; () rejecting the suggestion because'it does not have merit or would be
inconsistent with other rules or a statute; or (4) rejecting the. suggestion because, while it mayL have some merit, it is not realty necessary or siffcient important to warrant a formal
amendinent.38

LS or , The Reporter to the Advisory Committee, under the direction of the Advisory ,Comrnittee
or itC, hair, prepares the initial drafs ofrles changes and Committee Notes" explaining their
purpose or intent. The Advisory Committee then meets to consider and revise these drafts and

L ' submits thern, along with an Advisory Committee Report which includes any rminonrty or
separate views, to the Standing Committee. The reporters of all the Advisory Committees are

r Encouraged to work together, with the reporter to the Standing Cornmnittee, to promote clarity
L. and consistency among the various sets of federal rules; the Standing Committee has created a

'Style Subcommittee, with lts own Consultant, that works with the Advisory Committees to help
E; achieve cleaai, d consistent drafts of proposed, amendments.

Once the Standing Comninttee approves the drafts for publication, the proposed rules
cchanges are prnnted and circulated to the bench and bar, and to the public generally. Every effort

L is made to publish the proposed rules widely. More than 10,0I000persons and organizations are on
the mailing list, including federal judges and other federal court officials; United States
Attorneys; 'other federal government agencies and officials; state chiefjustices; state attorneys
general; law schools; bar associations; and interested lawyers, individuals and organizations who

Li request to be included on the distribution list.39 A notice is published in the Federal Register and
the proposed rules changes also are reproduced with explanatory committee notes and supportingr docurnents mi the West Publishing Company's advance sheets of Supreme Court Reporter, Federal

L. Re oreer-Third Series, and Federal Supplement.40 As a matter of routine, copies are provided 'to
mtA~er legal publishing firms. Anyone who requests a copy of any particular set ofproposed

35.Sec 28 U.S.C. 52073(b).
36 A Summary for Bench and Bar, supra note 25.
37 Notice of Public Meeting, 59 Fed. Reg. 59,793 (Nov. 18, 1994).
38 A Summary for Bench and Bar, supra note 25.
39 A Summary for Bench and Bar, supra note 25.

40 E.g., 115 S.Ct. No. 1, at CcVi (Nov. 1, 1994).

L
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The comment period runs ,six months from the Federal Register notice date. The Advisory

Committee usually conducts public hearings on proposed rule changes, again preceded by ,lj
widely-published notice. The hearings pically are held in several geographically dverse cties to
allow for regionil comment. Transcipts of the hearings are igenerallyavailable. The six-month
time period mlay be abbreviated,' 'and ihe pubc heanrngcutout, only if the Standing Co ttee
or its Chair'determines that te adminilstration ofjust4ce requires that the process be' ecpedited.

At the « conclusion of t commen perod, the reo r pepares a sum'ma f the itt,.en
commentsmireceived nd iel, testimony ),eentda public"'hei hang'for the Advi-or Committee
whb~icsh n may 8zmak g additional chang~s in propoed rs th6W~rt lere are s ' ubstantial newi c gs

there my ~e anaddi~ioal perod for ublic ntice ad" _oiYmet.Th -Advisory Commhitee then It

submit Thep chans and o Ntes t

The Standing Committee coordinates the work of the several A'dvisoy Committees,
sindividually andajointly. Althou on occasiothe StanidinCmmttee suggests acti'.lproposals "
to be stde Lts chief fuction iS to revie thpr sed rues' changes recommended by the
Advisory Committees. <Meetinlgs of 'thle Stan dinqg Com mitteeq are,,open to, ,the pubic and are, 7
precede~d byl public notice in the FederaRegitser3.~41 Minu tes of t1l meetings are maintainecd as
public re~coras anid made available to m~terest~ed parties.

OfA~~~~~~~~~~~~~~~~~~~~~~~~~~f

Te ChSair and 'Reporter of each Advisory Committee attend the meetings of the Standing
Commtteetto present thie pro~posed les changes and CorummitteegNotes. Thme Standing,
ComAd ttee may accept, reject, or mobf W a 'propoa C oa Standint g e Committee modification
effects a substantial change, te proposal may be returned to the Advisory Commnittee with L
approirate instrguctions, including 'the, possiblty of aseond- publication for another peaod of
public comr~ent and public hearings.TIe Standing Co ttee transmits heipropnosed rule
changeqs and 'Commnitee Notes pprove~ by it,,'toge th~rith the Advso yC~ommittee report, to LJ

hecJudiciale bConference. TeiStandngioittees report to thee JdictalmConference includes
its recmmenedai'ons and "explanaions 'ianychangei made, w'it the minoiiy views e
of any me es w'!,h wsh to rcord theu'. searlatleis~t'aterents, "iF t'I;,

Theb l uicial Conference, in irn, &ansmits thse recommendations it approves to te
Supr hee Cour oaf the RUnited Staes.a Fdriallyt, heeSreme Court retains the ultimate S d
responmsibilito prethe padoption of ch'anshs' 'zeh8rk, ccomplisd by an Order of S the Court.42

The Supreme Court has at tries plmayd anpctive pprt' resuntoto adopt rules proposed topitoand
maki stg changs in te tet of rneso.4 In practice, a owv r, the Advisory Committees and the
Standing Committee' are the main engiiies for procedua r~eform in the federal coulrts. Under the '

41 Notice of Meeting, 55 Fed Reg. 25,384 (1990).
42 Order Amending the Federna Rules of Civil Procedure (Apr. 22, 1993) H.R Doc. 103-74, 103d Cong., 1stof
Sess., reprinted at 113 S.Ctp 478 (1993.

43 The Supreme Court actuaLlymade changes in the original adopion ofthe vil and anmial rles. Wright &
Miller, supra note 7, §§2 n.8 & 1004 n.lB. Charles E. Clark, The Role of the Supreme Court in Federal t
Rulemaking, 463. Am. Jud. So 250 (1963). And the Court continues to do so. Order, 129 F.RFD. 559 (May 1,
1990); Order of April 27, 1995 (not yet reported).
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V. enabling statutes,44 amendments to the rules may be reported by the ChiefJustice to the
Congress at or after the beginning of a regular session of Congress but not later than May 1st.r The amendments become effective no earlier than December 1 of the year oftransrmittal, ifCongress takes no adverse action.45

Since 1958 this rulemaking procedure has been followed regularly.46 Spirited debates haveLU been generated, from time to time, over particular proposals and sets of amendments. Some ofthese controversies have been resolved within the Thid Branch. In recent years, these
rulemaking procedures have been followed with the result that particular proposals have been
rejected at each level of consideration-at the Advisory Committees, at the StandingCommittee, at the Judicial Conference, and at the Supreme Court-often with attendant public
debate and occasionally with high controversy. Debate likewise has attended proposals that havebeen approved. For example, the last package of wholesale changes to the discoveiy provisions in
the Civil Rules drew a separate statement rnom one member of the Supreme Court and adAssenting statement from three others.

L -Other controversies have played out in the Congress. For example, the 1993 amendments
were the subject of hearings in both the Senate and the House of Representatives. A bill torescind some of the discovery rules changes in that package passed the House, but did not reach
the floor of the Senate. Controversy akin to the separation of powers doctrine often surrounds
exercises of the legislative prerogative to pass a statute to effectuate a change in the federal rules
of procedure. Most recently, Congress included three new rules of evidence in the Violent CrimeControl and Law Enforcement Act of 1994.47 But over the years judges and the judiciary
regularly have been heard to urge that Congress should feel obliged to exercise greater self-L restraint in this regard and defer to the Rules Enabling Act process.

Evaluative Norms4 8

It is worth a few pages to consider rulemaking procedures from a normative vantage, to askwhat are the explicit and implicit norms that overlay the entire enterprise of federal judicial
rulemaking, beyond the more familiar first level of abstraction that would consider the policyL. ' underlying some specific rule change. This vantage includes rulemaking norms as they arecurrently understood as well as how they might be "reimagined." If rulemaking procedures are ameta-procedure, in the sense they are the procedures followed to promulgate new court proce-

44 28 U.S.C. §§2071-77.
45 But see Act of March 30, 1973, Pub. L. 93-12 87 Stat. 9 (providing that the proposed Rules of Evidence shouldhave no effect until expressly approved by Act of Congress).
46 Order Amending the Rules of Civil Procedure, 480 U.S. 955 (1987); Order Amending the Rules of CivilProcedure, 471 U.S. 1155 .(1985), Order Amending the Rules of Civil Procedure, 461 U.S. 1097 (1983).
47 Pub. L. No. 103-322, 108 Stat. 1796; H.R. Rep. No. 103-711, 103d Cong., 2nd Sess. (1994). On unanimousrecommendation of the Advisory Committee on Evidence and of the Standing Committee, the Judicial ConferenceL, informed Congress that in its view this exercise was imprudent and had produced seriously fawed language. TheJudicial Conference proposed an alternative text more in accord with the norms and drafting style of the other rules.L See Report ofthe Judicial Conference on theAdmission of Character Evidence in Certain Sexual Misconduct Cases (Feb.

48 This part of this Report is adapted, with permission, from a letter from Professor Oakley to the Chair of theSubcommittee. John B. Oakley, An Open Letter on Reforming the Process of Revising the Federal Rules, 55 Mont.L. Rev. 435 (1994).
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dures, then this segment of this Report, for what it is worth, might be described as a meta-meta-
procedure. To describe it this way is to admit that this part has the smell of the lamp about it.

Inadequacies.-Somne argue that the existing norms to be found in the federal rules are not V
adequate and do not contemplate all that must be taken into account in a meaningful assessment
of rulemaking as a process. Rule l's goal for ihe federal civil rules is the "Just, speedy, and

S < id'1i, 1 ,t o n'a ,o' eve . t '! l, ' ' 1 lj 1 ug ............................. e dr ,x J fIi 'c spi

inexrpensive ~~d' 'hetermninatio ofevryacfion'." Althig thhree specifi-ed norms of jutie seed, f
and c~nom in cvil itigaion re roted ncommo sense, they be sme of the most important

quesin ht eiule'makers.

In a word in which time is money, speed and economy are two sides of the same f igrative ¶
coin-andl thle~sides are indistin'& shable Standing aone, they would argiue for deciding every

E e stemestcase by the qies(ad thereore~ cheapet imeax~s pssibl-scha the flipp of n more
convenional~o~n o whic the ead dioes not mirro th al fcourse a heads ortis sse

of resovngL, civi disputes wold be intdolerable beas t~oidb nut u h nrm of
justice lends ,tseW more easily to condemnation ofofredmeasures, rather ail to a constructive
way to sort proffered reforms, because ionceals at least two competing conceptions of what

jutcc requiris.

On'the'o''ne hand, justice has something to do with fairness to individuals.' Civil cases ought
to reach the iright result- 1the out'comrr that would followif every relevant fact were known with
absolute accuiracyi al uncertainty in~m~e~anin oaplcation were wrunig out of every, relevant

oA f wa 0;

On the other hand, Justice also has something to do with concerns of equality and
aggregate social eicienscy. If we were to allocalte all of our resources to attaining the Nth degree
of accuracy and absolute equity in our determinations of legal liability in a particular case, there |
would be far less, if any resources let to adjudicate other deserving cases, let alone to accomplish
all of the other ntions government perfoms besides deciding iavil disputes. Moreover, if
equity were given a standing veto over pre-existing lgal rles as applied to the actual facts of any a
given case, we would subvert the ¢esem o reliane on protected expectations ntat permits ade
socety to fcu ction an id a welter of coqicing interests without every such conrfict becoming a
contested disputqebrought into court.n*4iT 11l" '0

The fact that Rule 1 speaks ofajust determination in eervy case, not only the one before a
judge at any given moment, is more a reminder of the inevitable tension between concerns of 7
fairness and efficiency than a criterion for resolving that tension. It should therefore be noif
surpyrse that tie history of federal civil procedure under the Federal Rules has featured a
continuous but seldom explicity elaborated struggle between what might be labelede thet primay
of fairnesst versus the "primacy of efficincy." The repsmacy ofufairness" argues for subordinaton

of procedural rules in favor of reaching the merits of the parties' dispute under te substante
law, and conditioning the finality of determinatioon liberal opportunities forbam endtent of
pleadings, reconsideration by the trial court, and appellate review. The n primacy of efficienc yf
argues for rgorous enforcement of procedural rules to narrow the range of the parties' dispute ub
and to expedite decision, and limiting the opportunity for, and scope of, appellate review.

Alternatives. What alternative or additional norms might be imagined for federal judicial
rulemaking, beyond the norms that might be considered for the particular rules- and procedures _



-~ ~ ~ ~~~~~~~~~.

Self-Study Report (draft ofJune 15, 1995) 11

themselves? Federal rules of procedure should be adopted, construed, and administered to
promote five related norms- efficiency, fairness, simplicity, consensus, and uniformity.

The application of the norm of efficiency to the rulemaking process requires an assessment
of how costly it is to initiate consideration of arule change and for that proposal to proceed to
implementation by the federal courts. That assessment is itself rather complicated, requiring, forLJ instance, consideration of the social cost of the rulemaking process in terms of how miuch more
time the ruklmakcers would have spent adjudicating cases, representing clients, or teachingL students and conducting research, had they not been involved in the rulemaking process.

The assessment of the efficiency of the rulemaking process is further complicated by being
interactive with assessment of the efficiency of the actual rules the rulemaking process produces.
A conservative and time-consuming process of rulemaking may be less costlythan fast-track
rulemaking that taxes the litigation system with a constant need for retraining and a high rate oferror attributable to unfamiliarity with as-yet unconstrued new rules, unless it can be shown that
the long-run efficiency gains of new rules are consistently high. The inefficiency of frequently
changing the rules might argue either for keeping the rulemaking process inefficient and thus
resistant to proposals. for change, or for adopting some form of staging process by which rule
,changes are limited, absent exceptional circtu'mstances, to a prescribed schedule of"once every so

X many years. Moreover, since the Judicial Conference does. not have monopoly power in
rulemaking, the relative efficiency of either an inert or a volatile judicial. ruleaking process will
be determined, in part, by the efficiency or inefficiency of the rules likely to be produced by direct
Congressional action, or by Congressional delegation of 'local rlemaking poer to individual
district courts, should centralized rulemaking -by the Judicial Conference committee structure be
,deemed unduly torpid.

As applied to the rulemaking process, the norm of fairness calls not only for receptivity to
proposals for change by those not directly vested with rulemaking power, but also for access to

L the process of implementing a proposed rule change by those whose interests are most likely to
be affected by any proposed change. How seriously is public comment encouraged and
facilitated, and is this a pro forma gesture or is there evidence that adverse public comment
makes a difference in the progression of a proposal into a rule change? As applied to the rules
that the process produces, the norm of fairness requires evaluation of whether changes in the
rules promote or retard the likelihood that individual cases will come to the right result, whetherL by adjudication or pro tanto by settlement, in relation to the efficiency gains or losses that resultfrom such changes. Is the rulemaking"system biased in favor of ratcheting up efficiency at the
expense of fairness, or vice versa?

The norm of simplicity, specified in 28 U.S.C. §331, serves therelated interests of both
efficiency and fairness. Unduly complex rules of procedure not only increase the cost of training,
compliance, and enforcement, but also increase the likelihood of mistaken and hence unfairapplication. Any rulemaking process that regularly produces unduly complex rules of procedure
or unduly complicates existing simple rules threatens the systemic goals of efficiency and fairness.

As applied to the rulemaking process, the norm of consensus overlaps, but does not
duplicate, the norm of fairness. The norm of consensus demands, first, that the rulemaking
process be sufficiently open to public input to be fairly representative of, or at least sensitive to,L the interests of those who will be most affected by the rules it produces. But this norm demands
more than mere notice and the opportunity to be heard. There must be some sharing of, or at

mn' least constraint upon, the power to ma-ke new rules, so that a lack of consensus about the wisdom

L._
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of problematic proposed rules will normally suffice to block the adoption of such rules.
Consensus should not be too strong a norm, however, because it favors the status quo. At the
same time, the expectation for consensus should render the rulemaking process sufficiently inert
to resist utopian reform by policymakers who are so detached from the arena of litigation to
which the rules are directed'that they are indifferentito the practical impact ofrule .changes upon
those most affected by them.

The norm of uniformit is 'fndamental to the rulemaking process'first set in place by the
1934 Ru;'Enabli nAct. The Act was intended to promotefa tym o edeal pioced-urethat
was noonily tras,-sbstant~iv~e but, with minor loca varations,,uniform in application in all
federal district courts.Gegraphclundifoita than' tassubti4ntivel
applcatita r . D tors from traa s-ubstlan 1ot an, where,

coun~ ~ apr copesJ i

necessary ard ,ppropnate, bw 1,. x e are tspecil>r o claS actions broueb rehden detc

pernztted localo 1 ofpthis Rprovison w1ete tu n to thses natinlys n ruescoperaesnsdaiously T nd

often'cov urtl 'Ib~ir±p "ba rnsofbthefcin adfares

Theanization tofbe followedmxitl take tises thlat ed torthe fr enlitigating actions inrfederalm courts
remaens es, tialli Committoaion Jfic istrict cur esmo cvil proced ureree allowed
to becp sucfnlisic tha ma'~ tc eand that a specia aptitude i local
proce mbers Cntic oi4ae repret at ion inf tth o amopn would
bee eusrness of inadtio e Imistake inca
cotove tto sanfi'd of of interest gosts th insuhing against pbithe

io ilra e lsawyor the prophy c it ,etentionthof local
counsl

issues andg Recom emendations

In this section of this Report, we turn to issues, analyses, and recommendations. The
organization to be followed will take up issues related to the five entities in rulemaking: Advisory t
Committees; Standing Commiteer Judicial Conference; Supreme Courn , and Congress.4 9a

A. Advisory Commiuttees

me mberships: Criticisms have beenleveled at the composition of the various rules
commiuttees. First, there have been allegationts of an under-'representation of the bar,, Particularly
active practitioners, and of other identablen interestgroups winthin the bar such as public
interest lawyers. The often implied but sometimes explicit objection is that the Advisory
Committees are domiated by federal judges. bcond, there have been allegations of a lack of
diversity of membe-rs. Thegargument is that thediveraityof the'Advisoxy Committees ought to7
miror the diversity of the federal barl'h, wic includes mor''e women and minorities ,than are
currenl found on the federal bench.

T7hese are considerations for the attention of the appointing authority, the Chief justice. In
recent yer, the Advisory Committees have been enlarged to include more non-judges. Whether
they (and the Sta'nding Commnittee) have already becom~e too large for sustained exchanges and

49 Professor Carl Tobias assisted in the compiaioh of issues for consideration in this part of this Report..,, ,ilat F
_ *~~~~~~~~~~~~~
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L~. carefull discussion is an interesting question; drafting by large committees is rarely successful. We
doubt that they should be much larger, perhaps they should be smaller. At all events, the rulesc'ommittees are committees of the Judicial Conference of the United States, the policy-making

Gus entity of the Third Branch. They are not "bar" committees. The notion of representativeness,
i.e., that there ought to be a seat on the Advisory'Committee for each identifiable faction of thebar, contravenes the tradition of federal rulemaking based on a disinterested expertise, as opposed
to interest-group politics. Rulemaking ought not follow public opinion or bar polls.

Federal judges ought to remain a majority of the members of the Advisory Committees.
They have the knowledge and time to act in the best interest of the public those courts serve.They are of course lawyers too, with substantial'experience on both sides of the bench. The
ability to compare these two experiences (not to mention the diverse backgrounds that broughtstill others to the bench) makes judges especially appropriate rulemakers. This is not to say thatthe appointing power ought to be exercised without regard to the concerns we have mentioned.
It is enough'to suggest that these considerations be given appropriate attention within thepresent appointment process and that efforts be made' to identify well-qualified candidates with
diverse personal and professional experiences. Some recognition may appropriately be given to
enduring divisions in the practice of law. For example, the Advisory, Comittee on the Criminal
Rules includes a representative of the Department ofJustice and a Federal Public Defender.L Analogously the Civil Justice Reform Act of 1990 required that advisory groups be "balanced
and indlude attorneys and other persons who are representative of major categories of litigants" in

t ~~~each district.5C

To help achieve these goals, the ChiefJustice now solicits advice widely from within the
7 federaljudiciary and the Administrative Office of the U.S. Courts. The ChiefJustice could

consider seeking suggestions from the American Bar Association and similar other organizations
as welL.51

L [1] Recommendation to the ChiefJustice: Appointments to the AdvisoryCommittees should reflect the personal and professional diversity in the federal
L bench and bar.

Length ofterms: Members' terms on the Advisory Committee should be long enough to
maintain continuity and to allow a member to see a proposal through to adoption, but' not solong as to create inflexibility and to render rulemaking an "nsider's game." The present practice
is to appoint members for an initial three-year term followed by a second three-year term. Onbalance, this seems a reasonable normal term of years for members, but the ChiefJustice shouldmake exceptions when appropriate to help committees follow through with extended ruilemaking
projects.

Members must master a potentially bewildering number of proposals within a complex
L process. The Chair, Reporter, and veteran members of the Advisory Committee can be of greatassistance. The rotation on and off of the Advisory Committee affords new members a break-in

50 28 U.S.C. §478(b).

51 See also Proposed Long Range Plan for the Federal Courts (May 1995) Recommendation 30, ImplementationStrategy 30c: 'In developing rules, the Judicial Conference and the individual courts should seek significant
participation by the interested public and representatives of the bar, including members of the federal and statebenches.'
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period. This by-product is reason to maintain the staggered terms. Still, more formal assistance
might be appropriate. This might take the form of an orientation meeting scheduled the day
before the regular meeting of the Advisor Conmmittee, attended by the new members,; the
Chair, and the' Reporter, and perhaps pthers. Aditionally, the Standing Committee and the,
Advisory Committees should`continue to invite members whose terms have expired to attend the
meeting afterutheir term ends, in order to promote continuity.D ,

[2] Recot ndationt'6theAdvsoy ommttees: Chairs and Reporters ofthe
Advisory Committees should scheddle orientation meetings with new members.

Somewhat different considerations obtain for Chairs. Rulemakig proects take three years
from begiing to end. AChair, th'a threa term threre can see a project tough only if
it comenme Aet te outset of his lorher 'tenie. A lader ought> to lbe rad some time to think¢ ~~~~~~~~~~~~~~~~~~~~Aln XIl l tthrog prbpoals, 1 b. n~ake them an sil av t 4to see th, thrugh. dpoters nwserve
indecini Ma in a' non- t the LonimiThe tse on Cnuing oie is questionable. A

Co mmit.itis noud un o fe thea. , ' b th

Coges 'hp~tc ' flwaIi~ ex,'ne ,bA-t ,h~hii aprpfae If

airdm i vO provide ed ncessar lgtemal supr rfivr a earing meein aud bel

dties. Tred n eipi~.The rshortvie'ir safnt exertise an d ufin opsistane.Mit frs widespread

ino3]to Recommndtione teeopthent Cheastie Th termforouie Chaiso ers of the Advisong

the law is growing rapidly. ~ ~ ~ ~ ~ ~ ~ thBe eCommittees ho ber ae ears.efit

Rethsoures reuand supot:e Mebrso the seod ieadvisre, icommittee irs need sufcintlrsucies

ansp ortior theirhpart-tme burngonethelessporntiduties. The eportermarent st fom t

Adinistrativer Offc prvie neesraoitclsuprotedn meig n eae

uaties. TheRe ortr povid he io ante etinse a dfingass Members beyhane o
i 3foretomin aeudati ne evotmemserasup- ato-ter o re Lain o f the Sdvtanding
Comttevesoontseshould be tontie o. o o

4 Reoug cmmndation t the Advisory CommitteesiTer e suffin ch o fmthee reaou sc

Be cau sider n theitt p member aepart-etsime ortanr du ties g The userunel t proavide them
w iisth ato e roularftile tothes secodary logistier pattreiinnc n journ and sociaelscie
publications aandt haves opmeba ing teir-reousibilintes. The Reprers ar the sica l

VarioushI- ~ -1 h Advisory Committees hav plbsannedl inhoue sreemiarsrsntlieaueneaoftionseb panels of -

expertsintei fomiteldeorn members urep-to-dtire onrueaensi ihtdevelomns Thseflt pontinuingm

education" events should be continued.

[4] Recommendation to the Advisory Committees: Each Advisory Committee oughtL
,to consider adding to the Reporter's duties two tasks: first, regularly circulating
law journal articles, social-science publications, and other pertinent artidles;
second,.arranging and organizingin'-house seminars. 11
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Outreach and intake: One frequently heard criticism of federal rulemaking is that it is a
cosed process dominated by insiders and elites. The twin complaints are that some worthy
proposals go begging for lack of a sponsor and some equally unworthy proposals are pushed
through the process by members with an agenda. In fact, anyone can suggest a rules amendment,
the Committees' meetings are open to the public, periods for public comment and public
hearings are routine steps; proposed rules changes are widely published and distributed; 52 and the

L official records of the various rulemaking entities are public documents. Unless a flood of
L comments 'prevents it, the Advisory Com mittee (through. its Secretary) acknowledges
correspondence and later advises every correspondent of the action taken on his or her proposal.
But even inaccurate perceptions have a way of overtaking reality, and they cannot go
unchallenged. The dministrative Offce's brochure entitled The Federal Rules of Practice and
Procedure-A Summary for Bench, and Bar is a good example of the ongoing effort to correct
misconceptions about f~ederal rulemaking, In Auguist 1994 the Chair of the Standing Committee
wrote the presidents of all state bar associations, requesting them to designate persons to receive
drafts and make comments; so far more than half ofthe state bars have done this.

L . To promote both the appearance and .rea~lity of openness, greater uses of technology should
be explored. The extensive maiming list for requests for'comments on proposed rues changes
usually generates orly a few dozen responses. Not iinfrequently,, public hearings scheduled for
proposals are canceled for lack of interest.

'There are alternate ways to reach interested persons. For example, the public hearing before
the April 1994 meeting of the Advisory Committee on the Criminal Rules was broadcast on C-
'. ' SPAN. Oither ings might be tried. -Public hearings might beconducted relying on. closed-
circuit Wteleision. Proposed rules changes, now appearing in printnmedia and on commercial
services, can be made available electronically on the Internet promptly. The judiciary could
maintain a World Wside Web server at m~inimnal cost. 53 If the committees operate their own
server, persons should be permitted to lodge their comments online for collection and transmittal
to the Advisor Committee. E-mail availability networked internalywthin the Advisory
Committee might be feasible, once the judiciary-wide network is operational

l. [s],,Recormmendation to the '!Administrative Office: Electronic technologies shouldL ...be used .to promote rapid'disseminationmof proposals and receit of comments.

Th >e nefed for research: It is frequently asserted, most often. by ;cademic critics, 54 that
federal uemakig today is too dependent on anecdotal information rather than empirical
research. Rule, changes ,mnore often than not depend on the legal 'research of the Reporters

C;' combined with the informed judgment of the members ofthe rules committes. To make this
pa~~~~ , el th ' mmiee

r 52Te memorandum from John K Rabiej to the Standing Committee, dated December 6, 1994, details these
procedures. The railing list contains 2,500 names. Any given recipient who does not respond over the course of
three years will be, replaced with a new name.
53 lhe Administrative Ofice has established a home page at http://www.uscourts.gov, but the page is -still 'under
construction, meining thatcomprehensive links to major data sources have not been established. Other institutions
have taken the lead. Cornell has put several sets of rules online at http://www.law.cornell.edu, and Professor
r Theodore Eisenberg has made the AO's entire database available, with search and computation abilities added, at

L , httpi/teddy.law.comeli.edu:8090/questata.htm. Undoubtedly there are other sites.
54 Baker, supra note 1, at 334-35. Seeparticularly Stephen B. Burbank, Ignorance and Procedural Law Reform: A
Call for a Moratonium, 59 Brooklyn L. Rev. 841 (1993).
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argument is not necessarily to find fault with the model of disinterested experts as rulemakers.
Nor does the argument deny the not infrequent, well-documented instances when rulemakers j-J
have'relied on empirical research.555 Yet not enough has been donelto incorporate empirical
research into rulemaking on a regular basis.' The major' diffi'cuties: research is expensive, it takes r
a long time, ,and ',the results are 'of dobf utlity when they cone from demonstration projtcts HI
rather than ntrolled xperim'ents-which .are rare in'deed-or sophisticated econometric
analysisofvaiation (th ject of the neSictC~ secw t ' tion'' "bel).

Wte cannot expectmiembersof ithe rules cmmitees t be xpets in empincicl resear'ch"
techniques tho~h over the r year• fewev ben.We ca expctthe Reporters to be we'l l
versed, in Ohe lteture related to hir ise, ildeing ie Frsliaiy1 writings st
in ot Ihear hav som beain. nde, hthi'' ought toj be a criter bion d for ppointment
of ReporteIt inightalso rhidnou th e Rprer to recruit olleagues in other disi'C iplines

whose r~eltoi~iei+u ~e~pleinenti th~eir ioin a kWinjd of a nomasI gbupoadv b iso~s. Add ,ch'anges.I 1r 1i 1rl I ' vil. | I~ ,iljj .~ !1 I It %1 j 1. 'j i 1 1e , i je ,j~ l, ir l ,I I bllll ! lli U l',I 1

the Admist Aati f OnIe ay be allCdon t tedie and
sythesizied empil,0 p okohrs o The Advrsoiy'om mittees should be e
notiif thes ns.tund aboutWha databout, to 1e cole The F l ~J i ia Center, in
particular, h; lJ'14einbiia ue-r~ae hiia reerht eemn how

procediuielar Lake is Stc of is scope is Studie and pho piceso
tak e ReorlIt Q f these poss irites.d F aat bdeellpe omoistrict-in
independenus te p performed by ousid ander ntratth teAdvisoty

;ridtnflo therslnd obta

Int asumemer the Stndin g Committee ouhtt breable 1to ingpecmnthat ths Advbisoh ~iitees
wil rlyai ton wthe rati~iu possiblee xteWntr on empirical 'dat beaslis for proposing roll~echanges.

[6] ecomenatin tI~ the AdioyAni~ite:Ec dds vyCmi sS6:itC6`tee~ tte

I~should g n i, opl a , . d i

to! i 9 ' nfr

will re. U'm poss'ib n impiricA~~~~~~~~~~~~~ldaiiiiaS a 'basis for 'C anges.~~~~~~~F r F

IX ,Ill

Civilusie suReformi, at oAde s sdt
Enabling~~ct process. rI'h pilo poilrarnsabl di'tric pln_ reeta uprllldopotnt

56Al. . o.l 10-5,0 tt 508 (l99O).A W '

57 hengn Pub -LVo.l3-2 , 10rdCng., 2doSsstilr 25d193.._i

for empirical reserhitte Fieciens i~~s, wthi districts und comparn iticftse

ywisth othe diastfrictes.eTh Jrica orgiage ~~t piAa'y responstibilityfo ov4uersihtadnd

tat li raisonswt htCmite ogeshsetn ththedaliefo eprIn toeene
31, 1996.57 ~ ~ I J ~I ,

55 Bakr, supa not 1 , at 335. ll ,,i" ,l~-, I - ti s
56 Pub. L. No. 101-650, 104 Stat.c5089p(1990).

57t Pu.L o.hrdsrcs 103-42,1j03di Cog. -dSes.(Ot. 5,194)
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The Advisory Committee on the Civil Rules has the most direct interest in the evaluationof the delay and cost reduction plans. That Advisory Committee will be obliged to conduct its7 -own assessment of the final report to Congress with the expectation that some local innovationsin practice and procedure will deserve to be incorporated into the Federal Rules of Civil
Procedure-and that less successful innovations will be abandoned, if necessary by beingforbidden in the national-rules. (We return below to the subject of uniformity.) The final reportL; of the RAND study will provide the Advisory Committee with data for assessing future
proposals for rules changes. In the long run, the Advisory Committees and the StandingCommittee ought to be expected to learn to better utilize empirical research during the
evaluation and reporting cycle. To this end, the Standing Committee should request that the
Advisory Committee on Civil Rules provide a written report generalizing from the experience
with the 1990 Act.

[71 Recommendation to the Advisory Committee on the Civil Rules: The AdvisoryCommittee should report on and make suggestions about how data gathered
L: from the experience under the CivilJustice Reform Act of 1990 might effectively

be used in rulemakiing.

L fi Finally, the Standing Committee ought to go about gathering information about the
experiencs with he phenomenon of local options in the national rules. As part of the 1993
amendments to the Federal Rules of Civil Procedure, districts were afforded the discretion to7L opt-in or opt-out of various discovery rules changes. The resulting patchwork provides the
equivalent of field experiments in the effectiveness of the optioned rules changes. The FederalJudicial Center has begun to collect data on the experience with opting in and out. The StandingCommtee should recomrnmend-that the Advisory Cornnitee on Civil Rules, in conjunctionwith the Federal Judicial Center and scholars, seek to evaluate and compare the experiences
between districts that opted-in and those that opted-lout. This study ought to assess theparticular measures involved and offerguidance to the Standing Committee on the futureappropriateness of writing local options into the national rules. T here should be no bias in thisinquiry 'although it has long been a belief of the Standing Committee that uniform rules would

C facilitate a national practice, ithis belief should be investigated rather than treated as a shibboleth.

[81 Recommendation to the Advisory Committee on the Civil Rules: Tlie AdvisoryCommittee should assess the effects of creating local options in the national rules.L
B. Standing Cormittee

Membership: The discussion about the composition of membership on the Advisory-Comaittees will not be rehearsed here. Much of it applies to the Standing Committee.

It has been suggested that the Standing Committee should be reconstituted to consist onlyof an independent chair plus the chairs of the various Advisory Committees-or perhaps to havego overlapping membership with the Advisory Committees, comprising the Chair plus one or two7 members of each Advisory Committee. Such a change would reduce the effectiveness of the
Standing Committee as an independent voice (and a check), but it would increase continuity andensure that each member is more thoroughly versed in the subject. The ChiefJustice should,consider each side of this balance in selecting the composition of the Standing Committee. Onemiddle position between constituting the Standing Committee wholly from members of theAdvisory Committees would be to make the Chairs full members of the Standing Committee,
giving then dejure the roles that many have assumed defacto in recent years, participating in the- - -

fL.
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discussion of subjects of Advisory Committees other than their own and exercising substantial,
influence (but notvoting). We make no concrete suggestion here but again commend this
possibilty to,,the consideration of the -ChifJustice. .'

The criicism tat the comrnittees do n'ot "represent" the bar resonates more 'for the
,Advisory Committees, ,w~hich,h~ave, iprincpl drfingresponsibility, than,,for thfe Stan~dingll[I

-Commi~ttee. Ther~efoe, we do not suggst elarging te membership of the 'Standing Committee
to include m+,oreatorey. Neerhel~ess, it iS ,1;,,,ltgeterjfltin'g iand propr to takce into 'account,
goals of vcsityin m~eme~rship,,,, 7,>[>ligqlwE^t,~f~rl,,, [, t~4l

[9] Recommndation to the ChiefJustWe Aippointment t te,.Standinig,
Committees ,shoulld reflect the personal and professiona divcrstiqy in the federail 7qq , ,l0
bench and bar.

,. ' i' ees,, Sq - '

A4ssuig unifr~mity. The Rules Enabling Act process is supposed to achieve and miaintain
a uniform natidnal sytem of federal practice and procedure. Natio~nal uniformnity has' been K,
undermined b three factors. F~irst, the ADR movement has crerated a menu ofnouveaux
proqcedures"SB that present qchoices of different re'solution procedures for different kinds of
disputes. Secor, te CivilJustice Reform Act of,1990 balkanized rulemaking authority. Third,

dleStnp ,Citeehas followed somneth~ing of a~rev~erse King James Version of rulemnaking '

the Standing f mI bmtreheSte ~

that "taketh ,ay a, l then"giiveth": the Standi n'g-Comittee's Local Rules Project hasa!
harmonized local rules with the national rules, butoin recent rules amendments, erg., Fed. R Civ.
p. 26(a), teb, Standing Committee ,has au,'thorizeed district, co~urts to strike off on itheir own tpaths, L.J
even to 'reject lte natii#onal rle. But the new SFed. R. Civ. P. 83,1 to ubecome effective on,
December, 1, i~5, lunless legislation int~ervienes, ,insists 'that localg rules be' consistent wi~th, 1and
not du te, n nlrules.,

To identify theise thxree developments is 'not to pass judgmnent ,on them, although the wvorry 7
often heard i$s that the federal courts ar~e reverting to the pre-1938 era oflocal procedure. It
would not be appopriate for our Subcommitttee of the Standing Committ~ee t~o recommnend a
once-and-fopr-,l soution" tto t~hese variables-though we have ialrea~dy suggestedl taking a goodg
hard look at ihI onsequences. The Judicial C£onference's own ,LonjgRange Planning Comnmittee Li
was unable ltc) pggestr a concrete solution.5 9 ,Our exercise in taking the lo'ng-range view would
not be comlpletet if 1wl did not at least draw atten~tion to a, worr~y expressedbyrnryontebnc

rin me h.~ruealigar y ayonte ec

and in thie 'bar. 'The worry is thiat the national rules and rueaigaewell on their way to L
becoming merely the lounge act and not th e main room attraction in federal practice and
procedure. HJ

(10 Recommendation to tfe Standing Committee: The Standing Comnittee ought
to keep the goal of national uniformity prominent i its expectations andr
decisionmakging. The Local Rules Project initiatives should be understood as a L
par~t of the continuing duty of thie Standing Committee.. There ought to be a
strong but rebuttable presumption against local options in the national ruTes.be

59Proposed Long Rang e Plan fo r the Federal Courts Mar. 199s ) Recommcendation 30, Implementation Strategy
30b. The nat onal rules should stive for greater unormity of practice and procedure, but individual courts should
be phantted limited fleibility to accouht for differing local circumstances and to esperiment with innovative a

P~~Oc~ ~~ K~nrt

.procedures. rpndensede ed. . iv

barmoi I wth th natinal rles,,I~ L,
P.~~~~~~ ~ ~~~~~~~~~~~~~~~~~~~ 2a)CmIte, a 'b'zddsrccorstmieotothiowiphs
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Lo Redrafting proposals. The main task of drafting proposed rules belongs to the Advisory
Committees. The Advisory Committees possess the requisite expertise and serve as the focal
point for suggestions and public commentary on the present and proposed rules. Rulemaking
procedures and tradition, however, recognize that the Standing Committee may revise drafts of
proposed rules submitted by the Advisory Committees, before or after the public commentL period. Those procedures and traditions likewise anticipate that the Standing Committee will
exercise self-restraint. Members of the Standing Committee should communicate concerns about
style and grammar to the Chairs of the Advisory Commnittees before the meeting of the Standing
Committee begins, to permit these matters to be rectified off the floor (it is easier to draf in

lo small, peaceful groups) and presented to the Standing Committee in writing to facilitate careful
reflection. Meetings of the Standing Committee then can focus on substance. We recognize, ofr course, that style and substance may be inseparable. If in the considered opinion of the Standing
Committee a proposal requires substantial changes for either style or substance, the proposal
ought to be returned to the Advisory Committee. This division of the rulemaking labor obliges

F the Standing Comminttee to be aware of its finction and respectful of the role of the Advisory
Comm thittees.

[11] Recommendation to the Standing Conmmittee: The StandingFCommittee and
L its members must be mindful that the primary responsibility or drafting rules

changes is assigned to the Advisory Committees. Members of the Standing
_ Commnittee should facilitate careful changes in language. If in the opinion of theL Standing Committee a proposal requires substantial changes, the Standing

Committee should return the measure to the Advisory Committee for further
consideration.

Reporter. -The Reporter to the Standing Committee has duties different from the those of
the Reporters to the Advisory Committees. The former serves as a drafter, but the limited
drafting function of the Standing Committee likewise limits this responsibility of its Reporter.

L The Reporter facilitates communicaton between the Advisor Committees and the Standing
Comrnittee, especially-between regular meetings of the Standing Committee, b attending the
meetings of the Advisory Committees and by communicating with teir Repoters. The

LI- Reporter advises the Chair, assists the Admninistrative Office rules commiee staff, and
cooperates with the Federal Judicial Center. The Reporter montors Congressional activities thatF are related to rulemaking and rules proposals. The Reporter keeps the Stading Cmrmittee

L abreast of commentary and literature related to the rules and rulming. The Reporter performs
outreach efforts such as appearing before bar groups to familiarize the Session and the public
with the rujleming process and particular proposals. The Reporter serves as a director for

L special projects, such as the Local Rules Project. The Reporter sers as an ador to the
Standing Committee, as for example with the pending challenge"to the Ninth Circuit Rules
jointly filed by several states' attorneys general The Reporter, asie scholar-in-residence of the
LStanding Committee, pursues long range proposals for ru'malkir l l

If these duties continue to increase and become more time-consuming, the Standing
Committee may everitually 'decide to appoint an Associate Reporter to assist the Reporter. The
sense of the Subcormirittee is tat things have not yet reached that point. If the Standing
Committee accepts the recommendation below to allow the Subcommittee on Long Range
Planning to lapse as well as ther recommendatins made here that would add to the duties of
the Reporter, then lanAssociate Reporter might be needed oonej rater than later Therefore,
our recommendation Is op-en-ened.
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[12] Recommendation to the Standing Committee: The Standing Committee I
should take cognizance of the growing demands being placed on its Reporter and
eventually should consider whether tp appoint an Associate Reporter.

Liaison members. Liwaison members rom the Standing;Committee attend and have the
privg'e of the floor at meetings of the Advisory Cemmittees. This innovation ought to be
continued wth, so~rne',attention to df~eveong op more deafiniteioleforetheklialso" members.I

[13] iRcommenaIt o dtleChiradli& on Mmbers: The Standing
Comit reecbmmends'the on1ua fthptieice o ii liaison

~~~~~~~~~~i' I ine++,m Ii 4h' F IE, I,ilblPh Je s I Cmembrs fro Sandng, Co3xi+ e llthervaioqjs Adiso''ry Committees.
Subcommitee oni Stl.The imC d'tt

S~co e-oat Chair o6,f the Standing Committee established
a Subcoznnrtee loin Stye land 4 dit ~it alcng 2la ere~ng of various sets of federal
rules, Tl:at Subcomi-tt: e apponinte a[[h1 his ten, a n'Mn4ialon es drafting. The
Subcommittee #garly hisg coni b iowf the Aviio y Com`tetes aJd the
Standing Ionm ttet civgrae conienc ad d'arity th~ lagaeIftefdral

rules. The $~n Court ~~as shwn ~or~xe ~i 1~ isproce~s,~ whc rd~sdfferen'ces

rues Thsesoiuoe

in stylea sihee one plies ustanlpgnteationm older rules,
and when crdiigd 9o 4 ppfA ,A s he Integrat canged 'must"e
to "shall" ;bRtnt sE , h;e asthat-ofdihekind
now une a ittoru~i !j4t~s~ oacdnn1cag i~xeaning (even
as other unte iplctosr 1eestguls, ta qulbdMleFdra
Rules of Ci XiiAYeia ~1seilds'fopctrstinteAplae
Rules are hlWAy hop ih ~t~~n ptrnnd oee~i o opoedwt h
setstof restyle d a Io speciaispe etivg on this J

frequent topicl`,,f,

[14] cominenhas planned to the ta~r~enngi Com tte:Th Standing Com tee rle m
sho~zd~eci!~h~ is~obe 4flihe restyed sets of federal rules.

Subc6~n~i~te on Nmericl andSubstantiverintegrTatin -in992 th'Sading Li
Comtmittee c fa Sueo ittee A Nmeric Sa nd Substantive integration As its name
suggests, the euon t~e iOh~wt w a:() txplofe th feasilbilty of integrating
subjects co io ote~fe~~st fi~ nId daing 2 iith 4hemi al silngle rule that wouldL
then be oned ifl eoh¶tfnlsnd()dey¶Iop ia s'ingle numbering system

thadoncluak e M -tichasng ed into desuetude. p7
sufer do ae at h e n- yonw j ~gtat' ornSubcommittee

Subcoite n1 n~RnePaiin.t~ rieit atCarof the StandingL
Commite sblsea Sub mnite or~i Loianelanig Sice ten,th
Subcommitteei halanned to fidarlel wiu substantial long, range success., T he rulemalking
process is a for of ldng-range an~gwhc sI gs ta' heeis no need for a separate _

long-range pinn oga~i Th5sub iieiAfldrptswlgetading Committee
about long rneirpoasardy, h ilr4n the

inrdcIo of ~ae vb ~ Iwu<r 1 ~ne tAvsr omttees study
comprehen'siv ~kgs~ r~~a~ 1pp coas omtes n a
groups. e2 es-ne~t nb~i eaP~ hi emldton
Advisory Cmitehs~eotdbc oteS~dn omte nayo hs rpsl.
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LI The Subcommittee has attempted to monitor the work of theJudicial-Conference's Committee
on Long Range Planning. It recommended and performed this self-study of rulemaking
procedures.

L The term of one member of the Subcommittee as a member of the Standing Committee
expired; his vacancy on the Subcommittee has not been filled. The two remaining members
unanimously and enthusiastically recommend that with the completion of this Report the
Standing Committee disband the Subcommittee on Long Range Planning. (Similarly, in June
1995 the ChiefJustice discharged theJudicial Conference's own Committee on Long Range
Planning.) Another option is to assign long range planning in rulemaking to the reportorial
function, perhaps on the occasion of creating the position of Associate Reporter, as is anticipated
in a previous recommendation.

(15] Recommendation to the Chair of the Standing Committee: The Subcommittee
on Long Range Planning should be abolished. Any issues regarding long rangeplanning in the rules process ought to be reassigned to the individual member of

.the Standing Committee who serves as liaison to the Committee on Long Range
Planning oftheJudicial Conference and to the Reporter.

C. Judicial Conference

The Judicial Conference performs a function somewhere between the Standing
Committee's and the Supreme Court's. For the most part, the Judicial Conference evaluates
proposals on the basis o the paper record compiled by the Advisory Committees and the
Standing Committee, and it gives thumbs up or thumbs down (the latter rarely) without making
changes. We do hot make any recommendations concerning the way the Judicial Conference
deals with proposals from the Standing Committee-except for the obvious implication that a
change in the role of the Supreme Court (discussed below) would alter the role of the Judicial
Conference, and vice versa.

D. Supreme Court

The main issue regarding the Supreme Court's participation in judicial rulemaking is
whether the High Court should continue its role in the statutory scheme. Congress hasdesignated the Supreme Court as the entity with power to promulgate rules for the federal

Li courts, subject to the possibility of legislation during the seven months between proposal and
effective date.

Historically, the Court's role has been justified on two levels. First, the Supreme Court, as
the highest federal court, exercises supervisory powers over the lower federal courts. Second, the
prestige of the Court lends legitimacy and authority to the rules.

Commentators and individual Justices have questioned these justifications and argued that,the Court's role is, in the pejorative, to serve as a 'rubber starnp." Others on and off the Courthave answered that the historic rationales still apply. They draw attention to the occasions when
the Supreme Court has disapproved or altered draft rules and to the dissenting statements fromsome of the Justices regarding particular rules. There is the further, but inevitable, complicationthat the Supreme Court frequently is called on to interpret the rules and to decide whether they

L are valid under the Rules Enabling Act and the Constitution.
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Justice White's statement regarding the 1993 package of amendments summed up his 31
years of experience in' judicial rulemaking.60 He concluded that, the Supreme Court's
"promulgation" of rules nctionally amounts to a certification to the Congress that the Rules
Enabling Act procedures are in place and operating properly and that the part-icular proposals
before the Court are the careful products of that rulemaking process. The transmittal letters from L
tleCifJsiesnethehae made the game point. Admittedly, over the years ,different
Justices have ha frn iw fterrl njdcal "Iealig bt a majority ofteC or
ihas nvr quepi d th proraeness of its participaion.i, Weacr Ig leave o teJustices
teniselv thV qesio wht ertheesold eaycag nterrln, correspondinLyV

whete iit e tminanteortscretrlwher rtwuld be appfoppriate'[to

There is one other possible change worth mentioning. A few years ago, the British ,
Embrassy sent a diplomatic note to the Court concerning the implications of a proposal for
service in foreign countries . The measure was returned to the Judicial Conference for furtier 7
consideration. After the concerns of the foreign governments wereaddressed, the proposal went
forward. In the afternath of that roundof rulemaking, ,the Ju'stices informed the Standing
Committee that they wanted to be alerted to any controversy or objections to particular
proposals, as part of the written record forwarded ,with the rules packages. The Supreme Court l F

may want to consider whether it wishes to invite public comments on the rules in the wake of
these transmissions-for there is no other, opportunity for public comment, after the Advisory
Commrittees hold hearings.

[161, Recdimtndl atiin to the JudiciAl Conference and the Supreme Court: The
thejustices should consider whether it is advisable to establish a

procedure for apezodof publicnotice and written comment dung the Supreme
Court's evaluation of proposed rules. 7

E. Congress Li

The separation of powers that is part of the structure of the Constitution is not designed
for efficiency. By creating federal courts and defining their jurisdiction, Congress keeps the
promise of the Preamble to "establish justice." Rulemaking is a legislative power delegated to the
Third Branch. The line drawn in the statutory authorization allows rules dealing with 'practice
and procedure" but prohibits rules that "abridge, enlarge or modify any substantive rights."61 On
the judicial side, this distinction requires careful discernment.

Congress has the power to adopt rules and procedures for the federal courts.62 "May" does E
not imply should." The wisdom behind the Rules Enabling Act procedures is deep. The Third
Branch has the expertise to write rules of practice and procedure. Respect for the independence
of the coordinate judicial branch, and the overarching values that independence protects, also
counsels moderation in legislative promulgation or amendment of rules. Similarly with respect to
legislation regulating the rulemaking process. In his year-end report for 1994, the ChiefJustice

60 Statement ofjustice White, 113 S.Ct. at 575 (Apr. 22, 1993).

61 28 U.S.C. §2072 (a) & (b).

62 U.S. Coonst. art. m, §1.

''I
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tL wrote: 'I believe that this [Rules Enabling Act] system has worked well, and that Congress
should not seek to regulate the composition of the Rules Committees any more than it already
has." The Judicial Conference has reached the same conclusion. See also Recommendation 1
above. And the Judicial Conference's Committee on Long Range Planning shares this
understanding. See Proposed Long Range Planfor the Federal Courts (Mar. 1995)
Recommendation 30, Implementation Strategy 30a ("Rules should be developed exdusively in
accordance with the time-tested and orderly process established by the Rules Enabling Act.").

The Judicial Conference has the responsibility to represent before Congress the interests of
the federal courts and the citizens they serve. The Standing Comrnittee has the responsibility to

L aid the Judicial Conference in performing this role. The Standing Committee should continue to
monitor legislative activity and serve as a resource to the Judicial Conference to remind Congress
of the values behind the Rules Enabling Act. Existing links between the Advisory Committees

L (and the AO) and Members of Congress and committee staffs should be maintained and, if
possible, reinforced. It may be necessary to remind Congress, too, that the 1988 legislation
increasing the time needed to amend a rule affects the relation between legislative and judicial

h6o branches in the way we discussed above.

[17] Recommendation to the Standing Committee: The Standing Committee must
be vigilant and alert to rulemaking initiatives in Congress and must be prepared
to assist the Judicial Conference in the Conference's efforts to protect the
integrity of the Rules Enabling Act procedures.
E~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

F. Miscellaneous

The rulemaking calendar/cycle: Three changes in the rulemaking environment have
occurred at roughly the same time. The period between initial proposal and ultimate rule was
extended in 1988 by increased opportunities for comment and an increased length of report-and-

r wait periods, so that it is now difficult to see a proposal through in fewer than three years.
Simultaneously, the national rulemaking process had become more frenetic, with multiple
packages pending simultaneously. Instead of five or more years between amendment cycles (the
old norm), it is now common to see multiple amendments to the same rule in different phases:
one pending before Congress, another pending before the Judicial Conference, a third out for
public comment, and a fourth under consideration by an Advisory Committee. Meanwhile local
rulemaking has burgeoned, in part at the instance of Congress (the Civil Justice Reform Act of
1990).

long On one thing most people agree: all ofthese developments are unfortunate. It takes too
long to amend a rule or create a new one, and delay not only perpetuates whatever problem
occasioned the call for amendment but also invites Congress and local courts to step in. The
former undermines the Enabling Act process (and discards the benefits of expertise); the latter
undermines national uniformity. If the Supreme Court cannot respond quickly to a problem,
legislation or local rules must be the answer. That amendments to the Rules Enabling Act are
themselves responsible for the extended rulemaking cycle-that is, that Congress is the source of
the delay it bemoans-is no answer to those who seek prompt changes. At the same time, few
people can be found to support the existence of multiple changes to the same rule. Professor -r1111 Wright, an observer and long-time participant in the rulemaking process, has condemned the

L

L



Self-Study Report,(draft of June 15, 1995) 24 Li
process of overlapping amendments in no uncertain terms.63 His mri de coeur is one among many
strong and fundamentally correct indictments. It also illustrates the intractable nature of theproblem-.for it is`precisely the change in the length of the cycle that has made overlaps
inevitable.

When rules could be amended after a year or two of effort, and when the Chairs ofthe
Advisory Committees and Standing Committee had indefite terms, it was easy, to have, discreteand well-separated'pakges of rules.F The heads of the committees coud pla a coherent tJ
program, ionfident that cuthey could seenit throgh and Atat if new i pformatkon cled ,or prompt
change, thc aey could t com sh iter by addig, C a nexisting par g e. No more. T o lhe eincre ssength and formaly dpo thei ruemaking prres makes'it d c forha brightf dea otralteration L C

requirnedb hlegislaio to p ckagt ulae in pacicage . Mean ie; t hi eeb o f te
n~~u~th A b ft-n p'",rehstPandhecourni e s horte the rmska so thatoug esh and loodbings ehe sugges ans e ornneverny iyar

thairs, io the process. Meany ber heir nthr rters expiremu s with deispiat ich. NQwonder we s creae a trapfou t uroaey he which amendi er lap while localnilweeds. . 3 and 4s Aalot mprosiht6 emoa~nedrad c while thet duratidiness m ay b es ttisptoutlike
cffectivene~si oirta h ~rsfhis p ,o

o What is worse, a cure that entailed enforced separation of rules packages-say, a maximumof one package per three-year termdof as Ch'ai'r',te-wou t ald havelage costs of its own. Would the

Oncewe llo th esMcae htc `o,?e,, 9s i~sqs ntit~labl ,,6 Ion teCa r ,edtm to

package have toL start life a the outset oftheir's tie? soon; thahve Caned s tme eto
settle in, do some dee thinking, 1resiew the-datacollect t thi6oughts of the comrittee,,and soon. Then would the package start late in' the Chairs tr l its archirtect would leave
before sheparding the package through and accommodating the many demands for amendments
that occur in the process. Meanwhilene thihgscme up-new statutes, decisions that interpretrule to create a trap for the unw t se f the overlapping proposals conceningFed. R
App.-P.o3and 4 that Prof. Wrigt o ) dth cost of tidiness may be that litigantsforfeit their rights. -Put to a choicebtensnpinghelf ofjudgesfand'authorsanprsring thenriht of li tig'antterscomtesawy shoud~ choose the latte'r. Tat seals
the fate of proposals to simpli*, an -rt 1~ mn akgswithu an Isap hatch
Once we .allow, thei escape tch1 is inevitable.

Several recommendations above, aim atrlevnh h stresses that have led to the current
problems. We have sugstdlngeriterm fo hisad slowmer turnover of committees. We
haveru minated, aboutthe possibility of a edral rulema aking g Pr ocessLbi skipping one oranother of the participants (ither hudc CorheSpmhat we now
take up is the, possibility of settingnrsfr~ron woknrms rather than rules, for the
reasons we have explained, but norms tat ifimpplementedwl relieve the pointsof stress.

One, important step wpuld be to establish biennhia cycles as the norn. Rules would be
issued for comment feer thrya-not every year,, orevery six montls, as is possible now.
Advisory Committee ol eecuiedtmk eomnaiost h tnifCommiteeeyyar(oes h prolblem of~16otig e'stio'n for 'both the Advisory Cmite n
the StandigCmitebtpocsl 'vl be cnoiadfor bienna pubiai lAdvisor iomtesol ec~te aeshdl s nes somee rgnyitvndth

bar co ~ ~ r~oswu~~s ot o pulic commentonyiev-

P~~~~~~
63 Charles Alan Wright, Foreword: The Malaise of Federal Rulemaking, 14 Rev. Litigation 1 (1994).
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numbered years. Chairs with longer tenure could plan for these cycles, and it would be easier for
late-occurring ideas to catch up" without the need for separate publication.

A change in the publication cycle could be accompanied, to advantage, by a change in the
L Standing Committee's schedule. The summer meeting of the Standing Committee has been set

by working backward from the May 1 deadline for promulgating rules and transmitting them tor Congress (with a December 1 effective date). The Supreme Court can promulgate the rules by
May 1 only if it receives a recommendation of the Judicial Conference the preceding fall (a
recommendation at the Conference's spring meeting would leave the Court too little time). The
Conference can make the necessary recommendation only if the 'Standing Committee acts by

L Jul, which leaves tame to write and circulate the final recommendations. The summer meeting is
therefore an enduring feature -of the rulemaking landscape, so long as the Judicial Conference
and the Court play their current roles and the statutory schedule is unchanged.

Not so the winter meeting-and not so the content of meetings. If all recommendations to
r the Judicial Conference are consolidated for action at the summer meeting, the second meeting
L - of the year can be reserved for the discussion of drafts the Advisory Committees want to publish

for comment. A meeting of the Standing Comrnittee in the fall, rather than the winter, would
create sufficient time to have a full comment period, a meeting of the Advisory Committee the

L next spring, and consideration of the final proposals at the ensuing summer meeting of the
Standing Committee. This change could shave six months to a year off the rulemaking schedule,
making a biennial cycle more attractive.64

As we have stressed, it will be essential to allow exceptions for true exigencies, as well as for
off-year republication of proposals that deserve further comment. These should be few, however,
as a longer cycle will permit more concentrated thought. We therefore make the following

[18] Recommendation to the Standing Committee: The Standing Committee
should establish a biennial cycle as the norm in rulemaking, should limit its

- summer meeting to the consideration of proposals to the Judicial Conference,
and should hold a fall meeting for the consideration of recommendations that
drafts by sent out for public comment.

Conclusion

a, The Subcommittee's overall impression of federal rulemaking echoes the hackneyed phrase,
'If it ain't broke, don't fix it." There is nothing 'broken" about the procedures for amending theK federal rules. Federal court practices and procedures 'continue to be the outstanding system of

i The following schedule would work. In spring or summer of Year One, the Advisory Committee makes a
recommendation for publication. The Standing Committee would consider the recommendation at a meeting

L between September 15 and 30. Publication at the beginning of November (giving the AO a month for preparation)
would produce a comment period closing at the end of April in Year Two. Advisory Committees would meet
toward the end of April, in conjunction with any oral hearings, to consider comments and make recommendations
for a meeting of the Standing Committee to be held at the end ofjune of beginning ofJuly. The Standing
Committee would transmit any approved drafts to the Judicial Conference for consideration in the fall of Year Two.
If the Conference and Supreme Court approved, the rule wiold take effect on December 1 of Year Three, a total
time of approximately 2½ years from initial proposal to effectiveness.

L
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procedure in the world," 65 admired and emulated by the state court systems and by the court Fsystems of other countries. The procedure that has evolved for maintaining that system of rules
deserves substantial credit for this. Nevertheless, we offer these constructive criticisms and
reconmendations.

Our hope for this Self-Study Report is that it will assist the Standing Committee to
consider and '*en recommend adjustments inkihe federa judici rulemakin m nism.1'!ru ~ ~ ~ ~ ~ ~ #ene ji d, ". ' ' ' '':, ng" . ! ,ni,

' j r' ' ill l 1 [ q + ̂  Respectfully submitted,

Thomas E. Baker
Alvin R. Alison Professor
+Teas Tch UnversitySchool of Law, 7
Frank H. Easterbrook
CircuitJudge I
Court of peals for the Seventh Circuit

L
L65 Charles Alan Wright, Amendments to the Federal Rules: nTe Function of a Continuing Rules Committee, 7

Vand. L. Re. 521, 555 (1954). 
7
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APPENDIX A

Summary of Comments Received
for the Self-Study of Judicial Rulemaking

by

Thomas E. Baker
Chair, Subcommittee on Long Range Planning

May 2, 1994

Notice: The following notice of the self-study was mailed
to several thousand individuals and organizations on the mailing
list the Administrative Office uses to announce proposed rules
amendments. It also appeared in several legal newspapers and in
some of the advance sheets of the West Publishing Company's
federal courts reporters. It was signed by the Chairs of the
Standing Committee and the Subcommittee. Interested persons were

asked to send in comments and suggestions to the Chair of the
Subcommittee. Also enclosed was a copy of the Administrative
'Office's brochure entitled, "The Federal Rules of Practice and

Procedure - A Summary for Bench and Bar."

SELF -STUDY

The Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States, through its
Subcommittee on Long Range Planning, is conducting a self-
study of judicial rulemaking procedures.

The self-study will consider:

What are the appropriate goals of federal judicial
rulemaking?

How well do the existing rulemaking procedures
accomplish those goals?

What are the criticisms of the way rules are made?

How might rulemaking procedures be improved?

What follows are summaries of the comments and suggestions



received. The complete responses have been distributed to
members-of the Subcommittee and the Chair, Reporter, and
Secretary of the Standing Committee. ,These summaries are in
rough chronological order.

(1) Laurens Walker, Boyd Professor of Law, University of
Virginia, Feb. 17, 1994: sends'two articles, A Comprehensive
Reform of Federal Civil Rulemaking, 61 Geo. L.J. 455 (1993) and K
PerfectinQgFederal Civil Rules: A Proposal for Restricted Field
Exp-eriments, 51 Law & Contemp. Prob. 67 (1988); proposes a
synopic model from adminiistrative law known as "comprehensive
rationality"; advocates an empir'ical approach to rulemaking;
suggests that the SupremeCourt requirethat the Advisory
Committees engage in social, scenti fi'c cost/benefit analysis
preliminary to any rules changes; as the title indicates, the
earlier article advocates thinking of the present rules as a
baseline for conducting restricted field experiments in order to
gather empirical information on the likely impact of changes
before implementing them in the national rules.

(2,) Jonathan F.Lewisi Editbr-in-Chief, George Washington
Law Revi.w unds~tea:' 'for ad a 'coyo the 1993 article'by L.
Professor Walker, describe'd inl' l

(3)' ,Stephlen B. Burbanl, Rbert G. ' Fuller, Jr., Professor of
Law, University of Pen; ylvania$rFpb. 17, 1994: sends a
forthcominga',ticle from " erooklyi Law Review; concludes there
is a c ,ompelling n[ed for a cleaFer shared con eption of t
proper spers Zspet .eyI r uC ulemaing and
legislative initiatives; urges 1 that or1e time and energy be
devoted to collecting and analyng empiricaldata before changes
are made in the national rules; , ecommends a moratorium on L
further civil rules changes until such a study has been
undertaken, with the cooperation of the bench and bar and
Congress. I

(4) Frank J. Remington, ''Professor 'of Law, University of
Wisconsin-Madison Law Schooll[l Feb.r 17, 1994: suggests that the L
reporters to the Advisory Commies ought to respond on the L
merits to public comments x suggestions, b eyond a form
acknowledgment, to achieve emore jubstantive give-and-take that
might b-enefit aind inform rulemakink and wo ld [encourage more
public participation; was sent a fbrm letter of
acknowledgment (!).

(5) John P. Frank, Esq., Lewis`& Roca, Phoenix, AZ, Feb.
25, 1994: endorses the goals in FRCP 1;x-criticizesthe civil
rules for what they'have beIcome, unduly long and unnecessarily
complex, compounded by turgid committee notes, chaotic whenL
contemplated against the Civl' 'us tice Reform,,Act, disuniform for

2 ,



all the local.options; advocates the restoration of the balance
of lawyer-members on the Advisory Committees, urges that
Lreconstituted committees, each-with a/majority of lawyer-members,
should reconsider the rules from beginning to end with the
fundamental goal in mind to restore simplicity and to end the
present insiders' game that federal procedure has become.

(6) Susan P. Graber, Associate Justice, Supreme Court of
Oregon, Feb!. 28, 1994: suggests a topic for possible rules
changes in both the Civil and the Appellate'Rules; recommends
consideration of rules establishing standards and procedures for
certifying questions of state law to state courts.

(7) Jeffrey A. Parnes,` Professor, Northern Illinois
University College of Law, Mar. 1, 11994: recommends better
record keeping and indexing-of the public comments received by
the AdvisoryCommittees for researchers and scholars; the Ruies
Committees should hire outside consultants to conduct literature
surveys and specified research to supplement the research support
from the Administrative Office and the Federal Judicial Center;
suggests that formal relations be establish ed with relevant state
governmental entities that may be impacted by rules changes,,
e.g., the 1993 amendments to Civil Rule 11 likely will increase
the number of state bair disciplinary referrals made by federal
*judges.

-(8) Alan B. Morrison, Public Citizen Litigation Group,
Washington, DC, Mar. 11, 1994: complains that the memberships of
the various Advisory Committees include too many (appellate)
judges and too few practitioners; practitioner-memb'ers too often
are prominent lawyers or high level. government officials who do
not work day-lin and'day-out with the rules- there are too -many
law professors without real-world, in-court experience; while
geographic diversity is useful, more important representativeness
is lacking for the variety of firms and lawyers that appear in
federal court,i such as civil rights attorneys or plaintiffs'
attorneys; Advisory Committees almost never offer explanations
for rejecting individual'. suggestions and comments on proposed'
changes, the current format or public hearings,.iis unsatisfactory
and ineffective, because so many persons want tQbe heard time is
limited, thus it is hardly worth it'for many groups to'send
representatives (clos'ed circuit television -might be an
improvement); access to the public records of the,' committees
should be improved, perhrps through more readily'! ccessible print
and electronic sources 'like Law Week or the Internet; recently,
there has been';la significant increase in the number and the
complexity ,of rules changes, exacerbated by ptional
provisions that, great1y, redupe uniform4.ty* recommends more
frequent meetings by recnstituted Advisory Commttees, with
Llarger, profess iona 1 full-time staff.

(9) Thomas Earl Patton, Schnader, Harrison, Segal & Lewis,

F ~~~~~~~~~~~~~3
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Washington, DC, Mar. 11, 1994: suggests that the system is
reverting to the pre-1938 stage of'local procedures, with the
loss, of the two basic principles of uniformity and simplicity;
criticizes the latestrules'6chainges for' including opt-out
provisions; 'draws attention to the wide opposition from all
portions of ,the bar to the 1993, discovery reforms; arguesthat
the ",,case-management" philostop#hy o f judging has taken over
rulemaking and .s being taken to thekeXtreme ,the views of the

ex e - ,r lI I, r leii Itat u

of~~~~~~~~~~~~ eiscnisi'lU1aisgo venzsoo, Mr 1,, 1994 urgesgeae

expeadriaence trial ar aremanoz,` "t bdesuat e weight in
rulemaking;, urges tihat te IA5eVio o eemtt ees be morre

an te teomhto ''ciCl,~sl-alL'~ictrl to IrM,i th

repesentaive of'then'g a nd, be; protect d Liom 7
reformnures n ii %iu'rg, that Congs o 'b tak

i!, VIPiliu rizrl out1; 1''1>1-lq4iL

(10) MarcGalanter 'Institutef forLegal Studies, University
of Wisconi, Ma. 14,14adiso 4 Law'School, Mar. 13, 1994: urges greater
use and reli, ce 1 on systematicenmpi'rical research foruel f

rulemakingq,; identifies a system need for better datsa collection

mdre~~~~~~~~~~~~~~~ exedtiCusi'; 'dlss!l'a ues'; etsr ,mrtoru and

and the-Advelopment of 'civil just dtiniaos to aid in the
assessment of current, anda tpiopse to",lS[gd rues; recommends that

proeduresb Jamoes d to draw ' upoon,, socidalr science ,1ex ais exh

conarict a~d fore pro 8e suchanUacuss h fdriicut7
procedures,'ware per''er'mt'hlhibi tus:i t l ees

as adding social sint trto h'0 er iship orel mi sioning
ex erts, to d t revie o t i ' so isience
literatu'rE

(J11) A. Leo Levin, Professor, nMa versity of Pennsylvania
Law School, Mar. 14, 1994: tihe r rulemakri'ng, pricess is too long;
the ruleshaive become 'thoolmbong-and tolo ¼omplex theitrend is away
from nacctinal, unpoart in iaprocedure;adifd t exentiated
procedurescd inlo cas4e p ocessa' shou d asb d oped for
rulemakingI,, sota ess controversial ~Lmendment igtproceedK
mdre e" peditiosl;endorses i!~a' rules I.mndmnts moaoium and
the creation of a c eoissions to ee s td akin rceureseu and
make l egi s late ecommendat'i n s, to, Cbn les

(12) Ja~mes IF. Roman, Du,~bUry ,A~ia.15., 1994: an ex-
convict and fome po eitgaht accuesthe federal court
system" of wrongdoing and f~r1a14d-,artgues ,ht, present ueaigL
procedures arp uiduly4 cumbelrome and -d `3iitouls; at`all levels,
federal, courts ~are` noIp[[rig deute manan that th 7

Adminisgtrai 'ef ic'ndl~I thebqloartsahr- sellf-a4ggrandizing
institutions.

(13) Ed Hendricksi, Chiran, Amrian Judicature Society
Justice System, Refor =Commit~te e, Mart. I 19 9 4: concludes that
judicial rulemak&ing has imprCVe oe eyars th~rough~greater
repres'entati-Wenets in- the membe Pships9 1 tecmiees and
broader ac'ce~`lss atIpatmorei sysI aatematic,,

af firmative efrs to, ga hrinfo6rmatnsabssfor, -rules
changes; re'commensI iexp ans $onf li t{1 tn7~~~~~~~~individuals from wom c mmn 0ar s i4d; rorto

consideration orules chngS, tereso be acareful
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L

canvassing, of the available literature,_including relevant
empirical data' each time a proposal is considered; the committees

E should communicate with the research community and fund
L -particular studies for possible rules changes; there is a need

for systematically and longitudinally gathering and-recording
civil justice indicators (akin to criminal justice indicators)
and data about caseloads and existing court procedures; the
memberships of the committees should be more representative of
the bar and other groups; questions,,whether the Supreme Court
should continue to play a role in, ru'lemaking.L

(14) James A. Parker, U.S. District Judge, Dist. NM, member
of the Standing Committ'ee, Mar. 15, 19`94:- consider reducing the

L number of members of the Standing Commite6e ito improve
efficiency; 'the criminal defense bar may not be adequately

C represented on the Standing Committee;, the self-study should
evaluate the 6-month publication period,' whether it is ,too long
or too short, 'how often the Standing Committee has adjusted the
period for particular rules changes, and whether the 'substantial
change" standard for republication needs better definition; the
experience under the procedures for closed committee meetings and
redacted public minutes should be examined..

L " (15) John C. 'Smith, Publisher, West Publishing Company,
Mar. 16 1994: plublishes several "produc~ts"' with multiple sets
,of federal rules and .statutes; sug geststhat better coordination

I of publi cationscould,,be achieved by making the amendments to the
Bankruptcy Rules effective on the' same date as 'the other federal
rules; suggests that annua'l supplements and-pocket parts could'be
F publ~i~sh'ed miorle., timelhy if' Congress were to approveior disapprove
amendmenits by'De'cember 1 of the sessiontoo which the proposals
are made, bt. theamendments would become effective on March 1 ofr the foJlowinig calendar year.

(16.) Robert D. Evans, Director, Governmental Affairs
Office, American BarAssociation, Mar.23, 19'94: statement from

K the ABA; urges that appointments to the rules committees reflect
the demograph ic4ivers'ty of the legal community and that-
membership also ore sustantially represent the pralcticing bar,
especially trial'lawyers and criminal defense 'lawyers, and the

L 'academy,; thhimembersship ofthe Evidence Rules Advisory Committee
needs this sort rpf attEntion; records should be kept and made
C public giving oozTqe a ccunting of the diversity of memberships and

L appointments t itthe qSp reme Court doesdnot and cannot
participate act vle~y , rulemaking, the rules enabling
legislationhouldsb be, aended to eliminate' thle Court's ''formal
role that- ds 21 oxiy six months to ,the alireaedy I lengthy

process; e~dlinesfor a~bi omments -illustrated by, the
deadline Ifo re'o~es the pre'sent'self-study 7 do n~ot af ford
adple tdime fctringf ' participation 'by, nstitutiion like the
ABA; `clalend r.g~tzg~tice a' year resu`lts in' a two' or three
year cycle ru chwges; a priority shol'd be aiven to

L5



providing interested individuals and organizations timely H
notification of publi'c meetings and hearings; publishing an
agenda in advance,,of meetings,` including proposals being
considered for'publication andapproval, would encourage greater'
outside participation; any publication for comment of a rule that
would delegate to the Judicial Conferen'ce the authority to'issue'
guidelines' To-sta'nda~rds1 ~should&include' a draft' ofthe'abctual~
guideline"' or atandard, or comment- the 'current. priovi's4.on for
republ~icAtion oIf "1subsgtantial c angeis"I in propo a, "i, af ter, Publ1ic
cmet re n, aequa, et s in Ciil e 6
illustrate, the Criminal Rules Advi sory Committee is cr~tized H e
for b~eing inwil I ing to, oyertur caelaw and statutesIand for jnot
follo 10 I, I'the, cABrtanrds li Cdef- ne 4
Civil, Rlas A isory Col ittei crt; ized, for;L e i t'bo
wollngh to tabe t I 'it fo fen andn t de'fegring A
to the Coivilr $utict eomAtQ ~ provs.Q it1

woulul~ ~~ij L~g ones 0 l

nationatlio r rethat, allpw f1 loptibig out cipromi e th e
goalrpf un". ~ ~her~ ~is a ~iee~ ~o ~z~ate6, r! ac

espec i al4 1ecm1te te #so

eviden~ Sn h ii~la ii
o ght t te it ad ress iti nFQf AfDR

procedurs soe o pogtge ~i uuerles

Chang s SI S ts
~~~: I I~~O~5

overa?.l, he rp iF ne
maint~n 1~ aanrsjiI ghes.o

'(17) Jud~ith Resnik, B litsPfes~

South~er tlonia~ LawCFt, 4. l:ico
that rule aki~ ~OalsI may~riie d~es I kl~~ 6 zdel
of a nationai. rule with ocl optilonh, ~t ~A
the rule imaking comttee should seek to ~rcir and, lead the
conversatfion I~oglpa DI4 maert e1,e 3.Ai a~ o tnty
for gather mIrica omator; g s ecfc ay the
rules co0 tS ihdv.p btiofr

evaluatin Al 4s~'h p d ~ r du~re
prchiVsoz4 I " 49 ~ ~~~se~adhow
they Fe, ma IT L tt~ r~~J~LContemp d e& tt I I'~ ~Bkf fthe

understanig a; FF'CJFIF dat still
is l.ackg h is complexH
litiga'to, 1 ~~sIE~ F eItement
practice; itl ~ z l gants
and theirF ~ ~ ~ ~ ~ L

the appe.l t1[ e '4~IEFF 1tudied;
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recommends a national meeting of researchers, academics, lawyers,
and judges to consider the kind of'information that is available

l ' and to contemplate what other information might be gathered;
concludes some permanent structure, perhaps similar to the
lawyers advisory committees under the CJRA, is needed to provideL systemic information from those "outside" the judiciary.

('18) Larry A. Hammond, Chair, Criminal Justice Reform
Committee of the American Judicature Society, Phoenix# AZ, Mar.
25, 1994: urges that rulemakers evaluating civil rule changes
take into account the impact of those changes on the criminal
justice system; so long as there are more cases than there are
enough judges tohandle them,,. any change: onthe civil side will
affect the criminal docket; the syst'em is a whole.

(19) MyrnaRaeder, Professor of Law, Southwestern
University, Mar.' 28, 19'94: serves as Vice Chairperson of the
A.B.A. Criminal Justice Section's Committee on Rules of Criminal
Procedure and Evidence; urges that the Judicial Conference
attempt to achieve, committee memberships that reflect the
diversity of the'federal bar, rather than the current level of
diversity of thefederal'bench;,greater diversity can be fostered
by better record keeping and by obtaining wider ,i;nput, from

L relevant''group~s, to identify potential members;, expresses concern
for the recent' trend of proliferating rules changes effected

7 outside the Rules Enablin gAct process; euggests that short of a
formal amendmentto thei authorizing legis'lation, therie'ought to
be some informal understanding that CongressionalAinitiatives
r will be referred to the appropriate AdYisory Committee; comments
on the u~ncertziint surudinthCilJuic ~.fo Atof
1990 and Its' imIlicati onsjffor jdicial lilulema`1`king,' recommends

_ that theirules co mitetees, gather and evaluate'data from the CJRA
plans to seek to harmonizle localexperiments.and toiie ntify '
proposals worty naonal implemlentatio e anced

notification and publication o'f proposed rules changes, agendas,
and minutes of committee meetings.

(20) Alfred W. Cortese, Jr., Kirkland & Ellis, Washington,
DC, Apr. 4, 1994: goals of rulemaking ought to include externalL neutrality from external politics, internal neutrality so far as

' litigants are concerned, responsiveness to those who use the
federal courts, maintenance of the distinction between procedure
and substantive or jurisdictional changes, efficiency measured
against fairness; preserving the integrity of judicial rulemaking
obliges both the Congress'and rulemakers to be sensitive to the
tensions in the Rules Enabling Act procedures and recent
incidents suggest both sides have not always succeeded; the rules
presently favor the initiation and maintenance of a lawsuit;

7 responsiveness would be enhanced by greater public participation
in rulemaking and by more bar participation as committee members;
rulemaking procedures are working reasonably well and no
significant changes are indicated; how to-balance independence

7



and responsiveness, insularity and participation, is rightly left
to the professionalism of the members and staffs of the rules
committees.

(21) William R. Slomanson, Professor, Western State
University College of Law, San Diego, CA, Apr. 4, 1994-: .supports 7

the self-study proposes thfe appointment of one local
subcommititee member' in each district to be responsible for
communication betwen 'the btar in thatldi'strict ad the Standing
Commit ee; suc a decenta tied' syt od take mor time, but

(22') Daniel 'R. Coquilllette, .Reporter Committe4 on Rules of L'f
Practwice an-d Procedureloston, ? A1 Apr5 1994; descrlbes the
current duties of the Reporter to the Standing Committee, which
have been grleatfly expandred dover 'thle yeatrsA tconcludes that thef

Rules Fnab~f.ing r+;tcqt $ oc~ss A.; theol 4m~is pcapahbt~ of'

restring ~and,111e mana n2.gpoeua1snfr t h eea

(23) Joseph R. WeCit, Jrr., U e.S.' ir-cu4t Judgee, oThlir l
Circuit, Pittsbia ' h,"rPA, Ap- rf 14, 1994: fomer Chiz, Standing
Committee; ie s ressres twis iconcern~ lover delay in rldemaskins and J
insufficient; uniformty f on th ruii * e .e ;

selected to , eeRstrtiert r'thaeing Stand 1tg and tte chico
thae eandi g q a' I mittoe 1. en ex 'f' mert of 'a, Ad t tisory

Cf w I obt ba

the mset ri ns o ' allc thedv ryacoittee a , ,,tthe sam edeeand

place,~~~ to ~~ ~o' lo~We ~ ,f t e ~.nina

stafft, infrYd t bu ruehkn t14 atihairveSanin

Li
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Newton D. Baker, Policies Involved in Federal Rule-Making, 18
JUDICATURE 134 (1935): suggests that the predominant policy L
interests in rulemaking reform are uniformity of practice in all
federal trial courts and conformity of state to federal practice.

Thomas E. Baker, An Introduction to Federal Court Rulemaking LE
Procedure, 22 TEX. TECH L. REV. 323 (1991): provides a brief
history of rulemaking; summarizes present procedures. K
Sara Sun Beale, Reconsidering Supervisory Power in Criminal
Cases: Constitutional and Statutory Limits on the Authority of m
the Federal Courts, 84 COLtM. L. REV. 143.3 (1984): details the al
history of Congress' active role in procedural rulemaking;
emphasizes the supervisory power doctrine.

Robert G. Bone, Mapping the Boundaries of a Dispute: Conceptions
of Ideal Lawsuit Structure from the Field Code to the Federal
Rules, 89 COLum. L. REv. 1 (1989): explores the normative
framework underlying the rhetoric of procedural reform from the H
Field Code to the Federal Rules of Civil Procedure; concludes
with some thoughts on current procedure "crisis."

Winifred R. Brown, FEDERAL RULEMAiINr: PROBLEMS AND POSSIBILITIES (Fed.
Jud. Ctr. 1981): a comprehensive account of rulemaking
procedures; evaluates criticisms and proposed reforms. H
Stephen B. Burbank, Hold the Corks: A Comment on Paul
Carrington's "Substance" and "Procedure" in the Rules Enabling C
Act, 1989 DUKE L.J. 1012: critiques Carrington for misreading L
federal rules and misinterpreting their purpose(s).

Stephen B. Burbank, Icnorance and Procedural Law Reform: A Call E
for a Moratorium, 59 BROOK. L. REV. No. 3 (1994): argues for the
need for a clearer conception of the proper spheres of rulemaking
responsibility; urges greater reliance on empirical data;
recommends a moratorium on civil rules changes; adocates greater L
cooperation among bench and bar and Congress.

Stephen B. Burbank, Of Rules and Discretion: The Supreme Court, K
Federal Rules and Common Law, 63 NOTRE DAME L. REv. 693, (1988):
describes the trend in modern procedural law away from rules that
determine policy decisions and toward rules that confer a
substantial amount of normative discretion on trial courts.

Stephen B. Burbank, Procedural Rulemaking Under the Judicial
Councils Reform and Judicial Conduct and Disability Act of 1980,
131 U. PA. L.. REV. 283 (1982): uses the Act to identify the
tensions between Congress and the judiciary regarding the source C
of the authority to promulgate court rules. L
Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA. L.
REv. 1015 (1982): provides extensive legislative history of H

1
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Rules Enabling Act.

7! Stephen B. Burbank, The Transformation of American CivilL -- Procedure: The Example of Rule 11, 137 U. PA. L. REV. 1925 (1989)':
asserts that Rule 11 is part of a transformation away from rulesE which determine policy choices and toward more discretionary

L. rules.

Warren E. Burger, The State of the Federal, Judiciary - 1979, 65A.B.A. J. 358 (1979): calls for fresh look at entire federal
rulemaking process; questions whether the Supreme Court should
continue to beinvolved.

Paul D. Carrington, Continuing Work on the Civil Rules: The
Summons, 63 NOTRE Do L. REV. 733; (1988): uses Rule 4 proposals to7 ~ shed light on the contemporary process of federal rule revision.

Paul D. Carrington, ,Making Rules to Dispose of Manifestly
Unfounded Assertions: An Exorcism of the Boxy of Non-Trans-
Substantive Rules of Civil Procedure, 137 U. PA. L. REV. 2067
(1989): rejects the, argument that judicially-made rules should
direct courts to proceed differently according to the substantive
nature of the rights sought to be enforced; provides a criticalL analysis of the rulemaking process.

C Paul D. Carrington, "Substance" and "Procedure" in the RulesL. Enabling Act, 1989 DUKE L.J. 1012 (1989): examines the meanings
of "substance" and "procedure" in evaluating the power of, the
supersession clause of the Rules Enabling Act; argues against the
politicization of the procedural rulemaking process.

Paul D. Carrington, The New Order in Judicial Rulemaking, 75
JUDICATURE 161 (1991) : opines that fractional politics is
jeopardizing the federal rulemaking process; proposes the
creation of an independent group to organize efforts to protectthe rules in Congress and to provide a constituency for the
Supreme Court in the exercise of its authority under the Rules
Enabling Act.

-Henry P. Chandler, Some Maior Advances in the Federal Judicial
System, 1922-1947, 3i F.R.D. 307 (1963): an exhaustive 210-page
look at four major advances during this time frame; includesL adoption-of Federal Rules of Civil Procedure.

Charles E. Clark, "Clarifying" Amendments to the Federal Rules?,14 OHIO ST. L.J. 241 (1953): applauds the then-existing amendmentL - process and emphasizes its importance in preventing the
rulemaking from becoming sterile; identifies amendments to
overcome arbitrary interpretations as the majorbenefit of theon-going process.

Charles E. Clark, The Influence of Federal Procedural Reform, 13

--- 2
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LAW & CONTEMP. PROBS. 144 (1948): describes the history of the 7
civil procedure reform movement against the background which made
it inevitable and the obstacles that had to be overcome, the
experienceof drafting and promulgating the rules'and some of
their more important characteristics, suggests lessons to be
-learned for future reformers'.

Charles E. Clark, Power of the Supreme Court to Make Ruleso of
Appellate Procedure,, 49 'tARV,. L.-R-V. 1303 (1936): discusses the
sources of1 the Court's appellate rulemak-ing power, attempts to
define its [s1c6CPe.

Charles E. Clark, The Role of the Supreme Court inFederal Rule-
Makinq, 46 JUDICATURE 250 (1963) : recalls' the role the Supreme [7
Court played inthe original reform movement; focuses on the

insttutonalleaers1i`6f- the Court, as well, a~s on the
influence ,ofindividual justices.,

Charles E. Clark, Two Decades of the Federal Civil Rules, 58
COLUM. L. REV. ,435 (1958): examines the impact of the FRCP during
the 20 years'6 sfollowing their adoption; analyzes the role of the
Supreme Court. Foresees a continuing role for an advisory
committee, a permanent advisory committee (standing committee) as
opposed to an ad hoc committee. L
Cary H. Copeland, Who's Making the Rules Around Here Anyway?, 62
A.B.A. J. 663 (1976): criticizes the extent of Congressional '
review of the Federal Rules. ,

Robert N.,Clinton, Rule 9 of the Federal Habeas Corpus Rules: A
Case Study on the Need for Reform of the Rules Enabling Acts, 63 L
IowA L. REv. 15 (1977): reviews the exercise of Supreme Court
rulemaking authority in-thecontext of Rule 9; raises serious
constitutional, statutory, y'and policy questions regarding the '
appropriateexercise of therulemaking. authority by the Supreme Li
Court.

Steven Flanders, In Praise of Local Rules, 62 JUDICATURE '28, 33
(1978): argues'that local rules do not significantly undermine
uniformity of national procedure; maintains that local rules are
necessary and import-ant,. LI
John P. Frank, The Rules of Civil Procedure - A'sency for Reform,
137 U. PA. L. REV. 1883 (1989): lauds the drafters of the original
rules for their efforts in merging law and equity; bemoans the [,
state of the Rules, decrying their-nitpickiness and wordiness;
articulates an agenda for reform; most of the recommendations
involve individual rules. , 1
Jack H. Friedenthal, 'A Divided Supreme Court Adopts Discovery
Amendments to the Federal Rules of Civil, Procedure, 69 CALI-F. L.
REV. 806 (1981): urges the Court to devote more diligence to its
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review of proposed rules; ins"ists that it is better to leave
procedural reforms in the hands of Supreme' Court and advisory
committees than to elected politicians.

L
Jack H. Friedenthal, The'Rulemaking Power of the Supreme Court:
A Contemporary Crisis, 27 STAN. L. REV. 673 (1975): discusses the
unfettered role of judges in the rulemaking process and
congressional response; bemoans the perils of Congress' re-r entrance into judicial rulemaking realm.

Arthur J. Goldberg, The Suirxeme Court, Congress, and Rules of
Evidence, 5 SETON HALL L. REV. 667 (1974): demarcates the authority
of both Congress and the Judiciary' topromulgate court rules as a
function of'both separation of powers and the aspects of
substance/procedure contained-in the rule.

9 -
Jay S. Goodman, OnJthe Fiftieth Anniversary of the Federal Rules
of Civil Procedure: What Did the'Drafters Intend?, 21 SUFFOLK L.
REV. 351 (1987): discussion of genesis'of rules, the affect of

L the 1983 amendments, and the intent of the original authors;
emphasis is on impact of the Rules themselves, not the process of
rule-making.

Charles W. Grau', Who Rules the Courts? The Issue of Access to
the Rulemaking Process, 62 JUDICATURE 428 (1979): explains that
courts are increasing public access to the rulemaking process;

L. weighs the pros and cons of those developments.

Geoffrey C. Hazard, Jr., Undemocratic Legislation (Book Review),
87 YALE L.J. '1284 (1978): reviews ! Judge Weinstein's 1977 book on
court rulemaking; critiques participatory civil rulemaking.

Peter C. Hoffer, Text, Translation, Context, Conversation,
Preliminary Notes for Decoding the Deliberations of -the Advisory
Committee that Wrote the 'Federal Rules of Civil Procedure, 37 Am.K J. LEGAL HIST. 409 (1993): provides a historical account of the

L. deliberation involved in the drafting and amendment of the
Federal Rules"11of Civil Procedure; focuses on' the individual
personal interplay involved in' these deliberations.

Kenneth M. Holland, The-Federal Rules of Civil Procedure: A
Policy Evaluation, 3 LAW & PoLIcY Q. 209 (1981): evaluates theF success of the FRCP; explores why they have only been partially
successful.

r Alexander Holtzoff, Origin and Sources of the Federal Rules of
L 'Civil Procedure, 30 N.Y.U. L. REV. 1057 (1955)4: examines the

sources of the federal rules of procedure; describes the
philosophy of the rules and their salient features.

Jeffrey Jackson, Judicial Independence, Adeguate Court Funding,
and Inherent Judicial Powers, 52 MD. L. REV. 217 (1993): asserts
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that judicial independence from legislative rulemaking is Vessential to preserving separationof powers; 'argues thatadditional court funding lis necessary.,',

Charles W. Joiner & Oscar J. Miller, Rules of Practice and
Procedure .A Study of Judicial Rule, Makin, 55 MICH. L. REV. 623(1957): sl urveys, and, discusses the sources. and scope .of !the
rulemaking k,,po~wer and,,the extent to which it can and should be"-exercised.

Benjamin Kaplan, Continuin OWork of the .Civil Committee: 1966 KAmendments of, the Federal Rule sof C1ivil PIrociedure .'(I), 8 1 Rv.L. REV!. t3'56,' jl(t.7'.6)': summari~ze'isand' 'comendt-onM19'66 amendments to
the Fedetral ,Rules of Civd' Procedure; includes a section L
describing hlow` amendments, take shape.

Benjamin Kaplan, The Federal,,'Rulemaking Process - The ReportersSpeak, 1,37 U,. ,PA. L. REV., C l25(o f s)s o[7
Carring ton 8address at Un? verslty of enlnias, 50thAnniversary Symposium. [7
Laura A.tKaster & Kenneth A. ,Witenberg, Rulemakers Should Be_iiatozks, NA~~r'L L. J., Aug. 17, 1992, at 1-5: complains about
the lack of litigators on the Advisory Committees; asserts that
the current rul~esmakers 7 juge, acadaemicians,prcdal[wonksl n ntiappreciateh6w h in the Federal Rules
will fundamentallyichange the attorney-client relationship.

Robert Keeton, The Function of Local' Rules and the Tension with
Uniformity, 50 U. PITT L,. REV. 853 c'l989): comments on thefunction of.local rule anL d the tensi'on,'b.etween the,,policy ofnational'' uniformity and local flexibil'ity.

Howard Lesnick, ,The Federal Rul'e-Makinq Process, A Time for Re-
examihation, 61 -A.B.A. J. 579' (19785): .based on the experiencewith the Federal Rules of Evidence,, 'caalls for a re-examination ofthe rulemaking process.

A. Leo Levin and Anthony G. Amsterdam, Legislative Control OverJudicial Rulemaking: A Program in Constitutional Revision, 107U. PA. L. REV.-1 (1958): advocates legislative review over
rulemaking when "important decisions of public policy are
necessarily involved."

Harold Lewi's, The Excessive History of Federal Rule 15 kc and Its [Lessons for CivilJRule Revision, 85 MIcH. L. REV. 1507 (1987):using FRCP 15(c) as a case study, decries the FRCP amendment rprocess; focuses on the proiess' caseload implications; describes thow rulemaking has ,failed to ,stay abreast of litigation
development setc.; suggestts alternatiye procedures.

Albert B. Maris, Federal Procedural Rule-Making: The Program of
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the Judicial Conference, 47 A.B.A. a. 772 (1961): discusses the
history of judicial rulemaking and the roles of the Judicial
Conference and its advisory committees.

Thomas W. Merrill, The Common Law Powers of Federal Courts, 52 U.
CaI. L. REV. 1 (1985): argues there is no separation of powers

L objection to federal courts adopting rules for internal operation
or for control of litigation.

Arthur Miller, THE AUGUST 1983 AxEN-DMENTS TO THE FEDERAL RULES OF CIVIL
PROCEDURE: PROMOTING EFFECTIVE CASE MANAGEMENT AND LAWYER RESPONSIBILITY
(Fed. Jud. Ctr 1984):. notes the explosion of federal court
litigation and describes attempts by the Advisory Committee on

L. Civil Rules to address the problem through federal rulemaking.

James W. Moore & Helen I. Bendix, Conqress. Evidence and
Rulemakina, 84 'YALE L.J. 9 (1974): discourages Congress from
intervening in federal evidence rulemaking process.

L Linda S. Mullenix, Hope Over Exneriencei: Mandatory Informal
Discovery and the Politics of Rulemaking, 69 N.C. L. REV. 795
(1991): uses the proposed informal discovery rule to examine the
increasing politicization of civil rulemaking process; forecasts

L the decline of Advisory Committees and the rise of more political
power brokers.

James L. Oakes, Book Review, 78 COLUM. L. REV. 205 (1978):
critiques Judge Weinstein's 1977 book on rulemaking.

John B. Oakley & Arthur F. Coon, The Federal Rules in State
Courts: A Survey of State Court Systems of Civil Procedure, 61
WAsH. L. REV. 1367 (1986): presents a new survey of the civil

7 procedures of the 50 states and D.C.; identifies those
L jurisdictions that have systematically replicated the federal

rules.

Gustavus Ohlinger, Questions Raised by the 1937 Report of the
Advisory Committee on Rules of Civil Procedure for the District
Courts of the United State-s, 11 U.. CIN. L. REV. 445 (1957): asks
two questions: 1) Are the judicial systems which the Advisory

L7 . Committee examined, and our federal system of constitutional
courts, in all respects analogous? 2) What is the scope of
rulemaking power delegated to the Supreme Court by the 1934 REA?

Jeffrey A. Parness, Book Review, 35 VAmD. L. REV. 1453 (1982)
(reviewing Winifred R. Brown, FEDERAL RuLEMAKING: PROBLEMS AND£7 POSSIBILITIES (1981)): outlines some of the perceived deficiencies
in the report; suggests that state rulemaking processes can
provide guidance for federal rulemaking; raises the possible
constitutional problems with the current process.

Jeffrey A. Parness and Curtis B. Copeland, Access to-Judicial

E ~~~~~~~~~~~~6



Rulemaking Procedures, 1982 Ariz. St. L.J. 641: reviews the r
contemporary'forms, of judicial rulemakers, judicial rules and
rulemaking procedures, as well as recent criticisms; articulates
the minimum requisites for an .accessib'l~e '"rulemaking mechanism.

Roscoe Pound, A Practical Program of Procedural Reform, 22 GREEN
BAG 438 (1910)4 provides an excellent summary of Pound's ideas '"
for procedural rJefor M.

Roscoe Pound, PrinciDles of Practice Reform, 71 CENT. L.J. 221
(1910): articulates a series of specific suggestions for
proceduralereform, some of which deal-'w-ith the rulemaking
process..,

Donna J. Pugh et al., JUDIcIAL RULEMAXINGi A COMPENDIUM (AMERICAN K
JUDICATURE SOCIETY 1984): provides an update of material in the
Korbaker, Alfini, Grau book, JUDIcIAL, RULEMAKING IN THE STATE COURTS: A
COMPENDIUM. L

Judith Resnik, The Domain ofrCourts, 137 U. PA. L. REV. 2219 9
(1989): objects to relying too much on'trying'to determine the
drafters' intent of the FRCP; cautions against ignoring the
political content and consequences of procedural rules; expresses
concern that, 50 years from now, the Rules will preclude
resolution of small cases. LJ

Judith Resnik, Failing Faith: Adjudicatory Procedure in Decline,
53 U. CHI. L. REV. 4.94 (1986): traces the world view of the
drafters of the Federal Rules in an effort to discover the
influences that animated Rules reform.

David M. Roberts, The Myth of Uniformity in Federal Civil
Procedure: Federal CiviliRule 83' and District Court Local
Ru'lemaking Powers, 8 U. PUGET SOUND L. REv., 537 (1985)
demonstrates how the proliferation of local rules threatens
integrity and uniformity of federal procedure.

Maurice Rosenberg, The Federal Civil Rules After Half a Century,
36 ME. L. REv. 243 (1984): asserts that the stated goal of speedy
and inexpensive achievement of justice is being impeded by the m
Rules themselves; argues for diversifiedrules of procedure i
tailored to the varied needs of cases.

The Rule-Making Function and the Judicial Conference of the K
United States, 21 F.R.D. 117 (1957): distinguished panel
discussion conducted about the then-proposed amendment to 28 USC
§331 to authorize the Judicial Conference to carry on continuous
study of federal procedure. ,

Linda J. Rusch, Separation of Powers Analysis as a Method for
Determining the Validity of Federal' District Court's Exercise of
Local Rulemaking Power: Application to 'Local Rules Mandating L

7 -
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Alternative Dispute Resolution, 23 CoNN. L. RREv.,483 (1991):
suggests a separation of powers test based on functionalism to
determine the proper scope of judicial rulemaking authority.

Lawrence G. Sager, Foreward: Constitutional Limitations on
ConQress Authority to Regulate the Jurisdiction of the Federal
Courts, 95 HARv. L. REv. 17 (1981)': asserts that the Constitution
confers this rule-making authority not on Congress, but on the
courts themselves, in the contextof jurisdiction-stripping
proposals.

David L. Shapiro, Federal Rule 16: A Look at the Theory and
Practice of Ru'lemakinq, 137 U. PA. L. REV. 1969 (1989): focusing
on one particular Federal Rule, the article analyzes the federal
rulemaking process from drafting to enactment to amendment;
analyzes whether the current status of the Rule comports with the
drafters' intent and whether the rule-making process serves to
skew the drafters' intent.

Michael E. Solimine, RevitalizincT 'Interlocutory Appeals in the
Federal Courts, 58 GEO. WASH. L. REV. 1165 (1990) : asserts that
interlocutory appeals can and should play a greater role in the
adjudicative process in the federal courts.

Stephen N. Subrin, Federal Rules, Local Rules', and State Rules:
Uniformit y, Diverence,- anddEmerging Procedural Patterns, 137 U.
PA. L. REv. 1999 (1989): examines the goal of uniformity and the
proliferation of local rules.

Stephen N. Subrin, Fireworks on the 50th Anniversary of the
Federal Rules of Civil Procedure, 73 JUDICATURE 1 (1989):
discusses the six symposia held to commemorate 50th anniversary
oi'FRCP; highlights the often controversial nature of the FRCP
and the opposing viewpoints on the Rules' effectiveness.

Edson R. Sunderland, The Grant of Rulemaking Power to the SuDreme
Court of the United States, 32 MICE. L. REv. 1116 (1934):
discusses the history of the procedural reform movement which
culminated with 1934 passage of the Rules Enabling Act.

Edson R. Sunderland, Implementing the Rule-Makinr Power, 25 N.Y.U.
L. REv. 27 (1950): weighs the pros and cons of legislative
promulgation of federal court rules as opposed to the' courts
promulgating these rules.

Edson R. Sunderland, The Regulation of Procedure by Rules
Originatino in the-JudicialCouncil, 10 ID. L.J. 202 (1935):
concludes that an independent body like the judicial council
would be an appropriate body for development of rules of
procedure.

Carl Tobias, Civil Justice Reform and the Balkanization of

8



Federal Civil Procedure, 24 ARIZ. ST. L.J. 1393 (1992): details
recent developments which threaten the continuedlviability of a
uniform, simple system of federal civ'l procedure. .

Carl Tobias, Civil Justice Reform Roadmap, 142 F.R.,D. 507, (1992):
charts recent developments in civil -justice reform efforts among
legis lativ, judiciala and-executive brran-chesof the federal
government

Carl Tobias, lJ'The Clinton Administraition and Civil Justice Reform, fl
144 F.R.D. 4137 (1-993): presents 'a general overview of substance
and procedur~e of civil justice reform as of January 1994.

Carl VTobia6s, PublicLaw LAiticatio 6 iand the Federal Rules .of Civil
Procedute, 74 L , REv, 270 198 9): criti9cizes'the

straditional rur png Pprodiess and its underlying trans-
sub ta ephilsophy, of, the ~,FRCP'. Ii ~

Carl Tobas',ReconsiLering Rulre 11, 46 U. MiAmi L. REV. I 855 (1992):
examines thle new federa1 ruileaking procedure, which allows for
more public comment, andits eftfecton the re-examination of Rule K

':, r' 11 E 5 t g ,' , t. L J, . . , t ,

Janice Torai' 'Tis A Gift to be Simple: Aesthetics and
Procedural ,,Reform, 89 MICH. L. REV. 352 (1990): hypothesizes that
aesthetic, considerations (simplicity, elegance, coherence, and
the like). shlouxtand d o play 1a r:ole in t~he' formulation of legal
procedures' to cehe ceduralreform process. L,
George G. Tyler, The Origin of the Rule-Making Power and its
Exercise by Lecislatures, 22 A.B.A. J. 772 .(19.3$6): chronicles
the history of 'the changing locus of 'rulemaking power, from the
legislature tolthe courts. '

Laurens Walker, A Comprehensive Reform for Federal Civil
Rulemakij=, 1,6'0' GEO. WASH. L. REV. 455 (1993): focusing on the
changesito Rules 11 and 26, criticizes the whole rulemaking K
process; suggests that' thecontroversy over recent amendments L
threatens judiciaal control of rulemaking a'nd w'orries that theexpertise. of 'Lf eder judges may be' lost',as a major asset in this f

process. '

Laurens Walker, Perfectinq Federal Civil Rules: A Proposal for
Restricted- Field Experiments, '51 LAW & CoNTEP. PROBS. 67 (Sum.
1988): theorizes that the process that guided the development of :
the FRCP-through its first 50 years is not appropriate for the
work that lies ahead; identifies as the chief deficiency the lack
of a systematic 'official plan to collect valid information about
the likely impact of'changes to the Rules before they are
amended; proposes a series of field experiments as a solution.

Sam S. Warner, The Role of Courts and Judicial Councils in

_ _~~~~~~~~~~



Procedural Reform, 85 U. PA. L. REV. 441 (1937) explores the
extent of courts' rulemaking powers and who should exercise those
powers.

L Jack B. Weinstein, After Fifty Years of the Federal Rules of
Civil Procedure,: Are the Barriers to Justice Beinq Raised?, 137
U. PA. L. REV. 1901 (1989): discusses the first 50 years of theL FRCP and poses and answers a series of rhetorical questions aboutthe possibility that the FRCP are denying justice to certain

C classes of litigants.

Jack B. Weinstein, REFORM OF COURT RULEMAKING PROCEDURES 90 (1977):
condensed version of book published as,: Weinstein, Reform of
Federal Court Rulemaking Procedures, 76 COLUx.( L. REV. 905 (1976);
recommended changes that Weinstein makes at the end of his book
are also published as: Jack B. Weinstein, Reform of the Federal7 Rule-Making Process, 63 A.B.A. J. 47 (1977).

Jack B. Weinstein, Routine Bifurcation of Jury Neglirence Trials:
An Example of the Questionable Use of Rule Making Power, 14 Y .

L L. REV. 831 (1961): uses the bifurcation rule to demonstrate some
problems that can arise when rules with substantive weight are
appraised merely on their procedural characteristics.

Jack B. Weinstein, The Ghost of Process Past: The Fiftieth
Anniversary of the Federal Rules of Civil Procedure and Erie, 54fl BROOk. L. REV. 'I (1988): describes "the adoption of FRCP and the

L Erie decision; focuses on the relative ignoring that surrounded
these two events when they occurred in 1938 and the huge impact
they have had in the 50 years since.

Russell R. Wheeler, BroadeninQ Participation in the Courts
Through Rule-Making and Administration, 62 JUDICATURE 2.81, 282-83
(1979): describes the federal rulemaking process; characterizesL it as "relatively simple"; examines the tension between the

* judiciary working to govern itself by making its own rules and7 . the "democratic" method of allowing substantial publicL involvement in the rulemaking process.

Ralph U. Whitten, Separation of Powers Restrictions on Judicial
L Rulemakina: A Case Study of Federal Rule 4, 40 ME. L. REV. 41

(1988): examines the permissible scope of supervisory rulemaking
by the Supreme Court under the separation of powers doctrine.

L Joseph A. Wickes, The New RulemakinQ Power of the United States
Supreme Court, 13 TEx. L. REV. 1 (1934): examines the historicalr background of the Rules Enabling Act.L
John H. Wigmore, All Leqislative Rules for-Judiciay Poedureare Void Constitutionally, 23 ILL. L. REV. 276 (1920): editorial
asserts that any time a legislature attempts to impose upon thejudiciary any rules for the discharge of the judiciary's duties,

7 o10
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the rules are void constitutionally.

Charles A. 'Wright, Amendmxents to the Federal Rules: The
Functioning of a Continuinc Rules, Committee, 7 VAND. L. REV. 521
(1954): -describes 13954 set of amendments to the FRCP and the
rulemaking process used to make them.

Charles BA,.kWright, BookReview, "9 ST. "MRY's L. J 652, 653-58
(1978) (Iack B. weins te R i OG PROCEDuRES):
Prof essobr ,W'r'igh't ~,e'ndorsqi Jug entenss et d
improvements of ther rulemaigpocess.

Charles 'A. Wright, Procedural Reform:. Its Limitations and Its
Future+, lGA.L REV.563(1967):; 1describes the apparently smooth
ope~ratioof '"prrocedutral' r with& the federal system.

21 Charles A.' Wright and KX.' 'Gahlmf FEDERAL PRACTICE AND PROCEDURE
§5006 (1977): chronicles he hist y e of the drafting process for LJ
the FRE.

4 Charles A. Wright and Arthur R. .Miller, FEDERAL PRACTICE A M
PROCEDURE §§1001-1008 (1969 and' Supp." 1993): chronicles the
history of procedure in federal courts; discusses the drive for
procedural reform which culminrtd e in the Rules Enabling Act; C
examines the formation of the feidelral rules and the contributions Li
of the advisory committee 1

12 Charles A. Wright & Arthur' Mill r, FEDERAL PRACTICE AND PROCEDURE
§3152 t(i973): discusses the abuset' of local rulemaking power.

Comment, Rules of Evidence and the Federal Practice: Limits on r
the Supreme Court's Rulemaknq'Power, 1974 ARIz. ST. L.J. 77 (1974):
explores the validity of "substantiveness" as a curb on the
Court's rulemaking power; concluhdes that Congressional
involvement can be avoided by the realization that this power is
administrative in character and exercisable pursuant to a
delegation of legislative power; a vocates the prescription of
safeguards to ensure the considerai on of tall competing' L
interests.

Comment, Separation of Powers and the Federal Rules of Evidence, K
26 1HASTINGS L.J. 1059 (1975): proposes an arrangement permitting L
the judiciary to promulgate procedural evidentiary rules and the
legislature to enact privilege rules, to avoid the substantive
limitation on the judicial rulemaking power.

Note, The Proposed Federal Rules of Evidence: Of Privileges and
the Division of Rule-Makincr Powers' 76 Micw. L. REV. (1918) :
examines constitutional division of rulemaking power; emphasizes -
the development of federal evidence law.

Note, Separation of Powers and the Federal Rules of Evidence, 26 Li

11~~~~ - -'



L HASTINGS L.J. 1059 (1975): analyzes the Supreme Court's historicalrulemaking power to determine whether privilege rules are within
that power.

Charles W. Grau, JUDICIAL RULEMAKING: ADMINISTRATION, ACCESS AND
ACCOUNTABILITY (AMERICAN JUDICATURE SOCIETY 1978): analyzes criticalLt issues in judicial rulemaking; suggests ways to increaseaccountability and access to the rulemaking process.

THE POmm CONFERENCE: PERSPECTIVES ON JUSTICE IN THE FUTURE (West 1979):includes addresses and commentary from several notable
authorities or issues pertaining to rulemaking.

fn
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L ADMINISTRATIVE OFFICE OF THE U.S. COURTS c
BANKRUPTCY JUDGES DIVISION

L MEMORANDUM

DATE: August 3, 1995

FROM: Patricia S. Channon for the Local Rules Subcommittee

SUBJECT: Revisions to the Proposed Uniform Local Rule Numbering
System as a Result of Comments Received

TO: Advisory Committee on Bankruptcy Rules

As you will recall, at the March 1995 meeting, the

Advisory Committee approved the proposed Uniform Local Rule

Numbering System, subject to certain revisions recommended by the

LJ local rules subcommittee on the basis of comments received. The

approved revisions were 1) the deleting of any subdivisions of

national rules from the uniform numbers, and 2) the adding of

"cross-references."

Subsequently, during the drafting of the minutes of the

L March 1995 meeting and of the report to the Standing Committee,

questions arose over the meaning of the directive to add cross-

references. Although Professor Resnick and Ms. Channon attempted

L to resolve the matter by listening to the tape of the meeting and

talking with participants in the March 1995 discussion, the

ambiguities remained.

K Accordingly, the Chairman decided it would be unwise to

forward the numbering system for consideration by the Standing

L Committee at its July 1995 meeting and that the numbering system

- with proposed cross-references and other revisions in place -

7 should be reconsidered for final approval at the September 1995

Lr5 meeting of the Advisory Committee. Assuming the Advisory

Committee approves the revised numbering system, it will be

_ considered by the Standing Committee in January 1996 along with

the proposed numbering systems for the appellate, civil, and
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criminal rules. If approved by the'Standing Committee, it would
proceed to the March 1996 agenda of the Judicial Conference for L
promulgation.

L.
The decision to return the proposed uniform local rule

numbering system to the Advisory Committee for another review
also provided an opportunity to perform some,'additional,"clean

up" or fine tuning of the system. The most important task, in
addition to providing more cross-references, seemed to be the
elimination of multiple rule numbers connected to a single topic,
an improvement that had been suggested in a comment letter. In
addition, the Reporter' reviewed and commented on the proposal.

In July, the local rules subcommittee met by conference [7
call to review a revised proposal that- incorporated cross-
references and deleted lettered subdivisions'and multiple numbers F]
for single topics and to consider other issues that arose during
the revision process. Chairman Mannes and the Reporter also
participated in the conference call. The attached revised
uniform local rule numbering system reflects the results of the K
July conference call meeting. The-loc'al rules subcommittee
recommends approval of the revised system by the Advisory
Committee.

CHANGES MADE TO PUBLISHED DRAFT

The changes that have been made to the uniform [I
numbering system can be summarized as follows:

* The contents of the left column of the preliminary
draft have been changed. Instead of the national rule
numbers, this column contains'the uniform local rule
numbers. The right column now is labeled "See Also
LBR"'and contains the uniform local rule number(s)'of Fr
any cross-referenced rule(s);

EL,
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0 Multiple numbers for a single topic have been

eliminated. -Making' this change results in a system

that should be less confusing for local rules

committees when they renumber their rules. Multiple

numbers arose when the conversion was made from an

alphabetical list (with numbers) to a listing arranged

by national rule number. In making that conversion,

L every national rul~e~with asubject-matter connection to

a local rule topic was shown. In the case of the topic

"Filing Papers - Requirements," for example, five

related national rule numbers were noted. From a

standpoint of actual subject matter of local rules,

some of these national rule numbers were not needed;

* A combination of strategies was used to correct the

problem of multiple numbers, including the addition of

cross-references to numbers for similar topics in

"distant" parts of the rules. Other strategies

included breaking down a topic (e.g., "Motion

Practice," 9013-1, and "Motion Practice - APs," 7007-

1), deleting unnecessary numbers entirely, and changing

the numbers of a few topics (e.g., the number for

E "Investment of Estate Funds" changed from 5008-1 to

L. 5095-1);

L * Several completely new topics were added as a result

of Advisory Committee decisions to publish preliminary

drafts of new rules covering small business chapter 11

cases and damages and costs for frivolous appeals;

L S * Two topics determined to be undesirable (and arguably

unnecessary, because "covered" by other topics) were

L eliminated: Fax Filing/Service (covered by Electronic

Filing), and Clerk - Orders Grantable by (covered by

Clerk- Delegated Functions of);

3
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* The small separate section after Part IX for rules by
District Courts and Bankruptcy Appellate Panels was LJ
deleted; /

ALJ
* The note about the citation form was revised and

directions for citing a ru'le prescribed by a circuit
council for a Bankruptcy Appellate Panel added;

* A note was added stating that districts should use L
the prescribed topic names in addition to the uniform

rule numbers. See "Issues to Be Resolved," below. L
The editing process highlighted the usefulness of the

alphabetical list of uniform local rule number topics as an
adjunct to the system itself, which is organized numerically.
The subcommittee recommends that the Advisory Committee request
the Standing Committee and Judicial Conference to authorize

distribution of the alphabetical listing along with the uniform
numbering system, for the convenience of those who will have to
renumber their existing rules.

CHANGES TO THE ACCOMPANYING MEMORANDUM SINCE PUBLICATION
L..

The memorandum as published has been shortened
Lisubstantially, so that it can serve as a guide to using the

numbering system. Some of the comments indicated that any guide
to using the system would need to be more explicit in stating K
that the presence of a topic in the numbering system is not a -

recommendation that a district needs a local rule on that topic. L
Accordingly, the subcommittee in March 1995 concluded that the
memorandum accompanying the system should include such a K
statement.

In addition, some of the comments indicated misunderstanding
about the role of the national rules. In going over these -

L; _~~~~~~
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comments, the subcommittee agreed in March 1995 that the public

memorandum should stress that many of the national rules do not

need a counterpart local rule, and that numerical "gaps" in the

local rule numbering system are attributable to the fact that no

local rule is necessary.

The subcommittee also rejected those comments that

called for tracking exactlyf'the titles'of~national rules.

Rather, the subcommittee supported using different wordings as a

means of emphasizing that these are local rules topics, and

further that, although some are related to a national rule, they

usually address some aspect of the subject that is not part of

the national rule. The memorandum now explains Ithe philosophy of

the topic names.

The subcommittee also directed inclusion in the

memorandum of a statement that, although a court need not have a

rule on a subject, if it does prescribe one, the court should use

both the uniform number and the rule title provided in the

numbering system. One of the computer services had recommended

mandating use of the topic names as an aid to the search process.

During the discussion of this issue, subcommittee members

expressed a range of views before settling on the suggestive

"should" wording. The directive seems to go beyond what the

amendment to Rule 9029 requires, however, and should be

considered by the full Advisory Committee. Accordingly, I have

bracketed the suggested language. See also the discussions in

"Changes Made to Published Draft," above, and "Issues to Be

Resolved," below.]

ISSUES TO BE RESOLVED

The subcommittee agreed to recommend that districts use the

names of the topics along with the uniform numbers in their local

rules. This suggestion may exceed the scope of the amendment to

V 1 ~~~~~~~~~~57



Uniform Local Rule Numbering 6

Rule 9029 and needs to be considered by the full Advisory

Committee before the local rules package is forwarded to the

Standing Committee.

The amendment to Rule 9029 will be effective December

1, 1995, (probably), and the Judicial Conference most likely will

officially prescribe the proposed uniform numbering system in

March 1996, alongwith numbering systems for appellate, civil,

and local rulers. It appears from the discussion of uniform local if

rule numbering at the July,1995,Standing Com ittee meeting that

consensus is building for a deadline of aboutDecember 1996 for

districtsto convert their 1ocal rulesto the uniform numbering

system. The Advisory Committee needs to consider whether to join

that consensus or suggest another deadline.

ACTIONS REQUIRED V
The various issues that need Advisory Committee action are

listed below: Li

1. Recommend use of topic names?[

2. Include alphabetical list? ,

3. Approve package?

4. Recommend deadline to comply -- how long?

5. Designate Bankruptcy Judges Division to support conversion?

Li
Attachments P . C
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[AO Letterhead]

V (Date)

MEMORANDUM TO: JUDGES, UNITED STATES COURTS OF APPEAL
JUDGES, UNITED STATES DISTRICT COURTS
JUDGES, UNITED STATES BANKRUPTCY COURTS
CIRCUIT EXECUTIVES

SUBJECT: Uniform Numbering System for Local Bankruptcy Rules
(ACTION REQUIRED)'.- . -

ACTION DUE DATE: ' (December 31, 1996 or other date)

Federal Rule of Bankruptcy Procedure 9029 as amended
December 1, 1995, requires that local bankruptcy rules conform to
a uniform numbering system-prescribed by the Judicial Conference
of the United States. The Judicial Conference prescribed the
attached uniform numbering system for local bankruptcy rules on
March , 1995.

Uniform numbering based on the numbers used in the Federal
Rules of Bankruptcy Procedure is intended to make it easier for
attorneys or parties to search for relevant local rules. An
alphabetical listing is included also, for'the convenience of
attorneys and as an aid to those charged with converting their
districts' local rules to the new numbering system.

History and Method of Development

* A proposed numbering system was developed by the Bankruptcy
Judges Division of the Administrative Office and the Advisory
Committee on Bankruptcy Rules and published in'November 1994 forL public comment. After consideration of the public comment, the
original proposal was substantially revised. For example, as a'
result of the comments received, no subdivisions of the national

* rules are used, leaving lettered subdivisions available as a tool
for districts having lengthy or multiple rules on a particular
topic.

Starting with a list of local rules topics prepared by the
Bankruptcy Judges Division of the Administrative Office of,'the
United States Courts, the Advisory Committee identified those
topics which relate to a national rule and assigned them uniform
numbers consisting of the four-digit national rule number, a
dash, and a fifth digit, starting with 1. For instance, local
rules relating to chapter 13 trustees are assigned the uniform
number 2015-5 and local rules relating to United States trustees
are assigned the uniform number 2020-1.
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Local rule topics for which there is no related national
rule have been assigned to the part of the national rules to
which each topic is most closely related. These topics are
assigned available, unused numbers within the part, starting with
1070, 2070, etc. For example, rules related'to attorney
admission and diascipllne are assigned touniform ,numbers 2090-1,
and 2090-2.

Converting to Unifform Numbering,

The existence of a uniform localrule number should not be
interpreted as a recommendation that any district needs a local
rule on the topic. The numbering system was derived from a
review of existing local rules and represents the subjects on
which bankruptcy courts actually have local rules. Some courts
have few rules;t others many. No court has a rule on every topic K
for which a uniform number -has been assigned.

Likewise, many national rules address matters about which
there is no apparent need for local rules. Accordingly, users
may perceive "1gaps" in the numbering system, where there is no
uniform local ru le number assigned to a national rule. This
exclusion of various national rules from the uniform local rule L
numbering system is deliberate; only subjects that actually
appear Iin local rules are included.,

[If a-district does have a local rule, on a subject, then
the district should'use both the assigned uniform local rule
number and the topic name. This procedure will make 'local rules C
searchable both by uniform local rule number and by topic name.] iJ

A deadline of (date) has been set for local courts to
implement the new system,. The Bankruptcy Judges Division of the ,
Administrative Office is available to provide technical and
logistical support to the districts as they convert to the new
numbering system. The telephone number of the Bankruptcy Judges
Division is (20,2) 273-1900.

g-1

L. Ralph Mecham
Director

Attachments

cc: Clerks, United States Courts of Appeal F
Clerks, United States District Courts L
Clerks, United States Bankruptcy Courts
Bankruptcy Administrators



UNIFORM NUMBERING SYSTEM FOR LOCAL BANKRUPTCY RULES

Cite as " LBR - " Example: "E.D.Va. LBR 1007-1."

(District) (Number)

If a rule is prescribed by a circuit council for a Bankruptcy
Appellate Panel Service, cite as Cir.-AP LBR
Example: "9th Cir.BAP LBR 8009-1."

[The topic names are part of this uniform numbering system
and should be used in addition to the rule numbers.]

PART I

Uniform Local
Rule Number Tonic See Also LBR

1002-1 PETITION - GENERAL 1004-1, 1005-1
1010-1, 5005-2

1004-1 PETITION - PARTNERSHIP

1005-1 PETITION - CAPTION 9004-2

1006-1 FEES - INSTALLMENT 5080-1, 5081-1
PAYMENTS

1007-1 LISTS, SCHEDULES, & STATEMENTS 5005-2

1007-2 MAILING - LIST OR MATRIX

1007-3 STATEMENT OF INTENTION

1009-1 AMENDMENTS TO LISTS & SCHEDULES

1010-1 PETITION- INVOLUNTARY

1014-1 TRANSFER OF CASES

1014-2 VENUE - CHANGE OF

1015-1 JOINT ADMINISTRATION/
CONSOLIDATION

1015-2 RELATED CASES

1017-1 CONVERSION - REQUEST FOR/
NOTICE OF

1017-2 DISMISSAL OR SUSPENSION -
CASE OR PROCEEDINGS

1019-1 CONVERSION - PROCEDURE
FOLLOWING

1020-1 CHAPTER 11 SMALL BUSINESS
CASES - GENERAL

1070-1 JURISDICTION

1071-1 DIVISIONS - BANKRUPTCY COURT

1072-1 PLACES OF HOLDING COURT
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PART I, Cont'd.

Uniform Local
Rule Number Topic See Also LBR

1073-1 ASSIGNMENT OF CASES

1074-1 -CORPORATIONS C

PART II

Uniform Local
Rule Number Topic See Also LBR l:
2002-1 NOTICE TO CREDITORS & OTHER

INTERESTED PARTIES F
2002-2 NOTICE TO UNITED STATES

OR FEDERAL AGENCY

2002-3 UNITED STATES AS CREDITOR
OR PARTY

2003-1 MEETING OF CREDITORS & C

EQUITY SECURITY HOLDERS . L

2004-1 DEPOSITIONS & EXAMINATIONS 7027-1, 9016-1

2007.1-1 TRUSTEES & EXAMINERS (Ch. 11)

2010-1 TRUSTEES - BONDS/SURETY

2014-1 EMPLOYMENT OF PROFESSIONALS 6005-1 V
2015-1 TRUSTEES - GENERAL

2015-2 DEBTOR-IN-POSSESSION DUTIES V
2015-3 TRUSTEES - REPORTS &

DISPOSITION OF RECORDS

2015-4 TRUSTEES - CHAPTER 12 V
2015-5 TRUSTEES - CHAPTER 13

2016-1 COMPENSATION OF PROFESSIONALS 6005-1 LJ
2019-1 REPRESENTATION OF MULTIPLE PARTIES

2020-1 UNITED STATES TRUSTEES

2070-1 ESTATE ADMINISTRATION

2071-1 COMMITTEES V
2072-1 NOTICE TO OTHER COURTS

2080-1 CHAPTER 9 L
2081-1 CHAPTER 11 - GENERAL
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PART II Cont'd.

Uniform Local
Rule Number Topic See Also LBR

2082-1 CHAPTER 12 - GENERAL

2083-1 CHAPTER 13 - GENERAL

2090-1 ATTORNEYS - ADMISSION TO PRACTICE 9010-1

2090-2 ATTORNEYS - DISCIPLINE & DISBARMENT 9011-3

2091-1 ATTORNEYS - WITHDRAWALS

PART III. i

Uniform Local
Rule Number Topic See Also LER

3001-1 CLAIMS AND EQUITY SECURITY 5003-3
INTERESTS - GENERAL

3006-1 CLAIMS - WITHDRAWAL

3007-1 CLAIMS - OBJECTIONS

3008-1 CLAIMS - RECONSIDERATION

3009-1 DIVIDENDS - CHAPTER 7

3010-1 DIVIDENDS - SMALL

3011-1 'UNCLAIMED FUNDS

3012-1 VALUATION OF COLLATERAL

3015-1 CHAPTER 13 - PLAN

3015-2 CHAPTER 13 - AMENDMENTS TO PLANS

3015-3 CHAPTER 13 - CONFIRMATION

3016-1 CHAPTER 11 - PLAN

3016-2 DISCLOSURE STATEMENT - GENERAL

3017-1 DISCLOSURE STATEMENT - APPROVAL

3017-2 DISCLOSURE STATEMENT - SMALL
BUSINESS CASES

3018-1 BALLOTS - VOTING ON PLANS

3018-2 ACCEPTANCE/REJECTION OF PLANS

3019-1 CHAPTER 11 - AMENDMENTS TO PLANS

3020-1 CHAPTER 11 - CONFIRMATION

3021-1 DIVIDENDS - UNDER PLAN (Ch. 11)

3022-1 FINAL REPORT/DECREE

3070-1 CHAPTER 13 - PAYMENTS

½~~~~~~~~~~~~~~~~~~~~~~~~ Ii
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PART IV C

Uniform Local
Rule Number Topic See Also LER is

4001-1 AUTOMATIC STAY - RELIEF FROM K
4001-2 CASH COLLATERAL

4001-3 OBTAINING CREDIT I

4002-1 DEBTOR - DUTIES

4002-2 ADDRESS OF DEBTOR Lj
4003-1 EXEMPTIONS

4003-2 LIEN AVOIDANCE

4004-1 DISCHARGE HEARINGS

4004-2 OBJECTIONS TO DISCHARGE V

4007-1 DISCHARGEABILITY COMPLAINTS

4008-1 REAFFIRMATION

4070-1 INSURANCE

4071-1 AUTOMATIC STAY - VIOLATION OF V
PART V V
Uniform Local
Rule Number Topic See Also LER

5001-1 COURT ADMINISTRATION

5001-2 CLERK - OFFICE LOCATION/HOURS

5003-1 CLERK - GENERAL/AUTHORITY

5003-2 COURT PAPERS - REMOVAL OF

5003-3 CLAIMS - REGISTER

5005-1 FILING PAPERS - REQUIREMENTS 1002-1, 1007-1,
9004-1, 9004-2

5005-2 FILING PAPERS - NUMBER OF COPIES 9

5005-3 FILING PAPERS - SIZE OF PAPERS 9004-1

5005-4 ELECTRONIC FILING V
5009-1 FINAL REPORT/DECREE

5010-1 REOPENING CASES

5011-1 WITHDRAWAL OF REFERENCE

K

,3~~~~~~
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PART V, Cont'd.

Uniform Local
Rule Number Topic See Also LBR

5011-2 ABSTENTION

5070-1 CALENDARS & SCHEDULING 9073-1, 9074-1

5071-1 CONTINUANCE

5072-1 COURTROOM DECORUM

5073-1 PHOTOGRAPHY, RECORDING DEVICES
& BROADCASTING

5075-1 CLERK - DELEGATED FUNCTIONS OF

5076-1 COURT REPORTING

5077-1 TRANSCRIPTS

5078-1 COPIES - HOW TO ORDER

5080-1 FEES - GENERAL 1006-1

5081-1 FEES - FORM OF PAYMENT 1006-1

5090-1 JUDGES - VISITING & RECALLED

5091-1 SIGNATURES - JUDGES

5092-1 SEAL OF COURT

5095-1 INVESTMENT OF ESTATE FUNDS

PART VI

Uniform Local
Rule Number Topic See Also LBR

6004-1 SALE OF ESTATE PROPERTY

6005-1 APPRAISERS & AUCTIONEERS 2014-1, 2016-1

6006-1 EXECUTORY CONTRACTS

6007-1 ABANDONMENT

6008-1 REDEMPTION

6070-1 TAX RETURNS & TAX REFUNDS

13
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PART VII

Uniform Local
Rule Number TopiDc See Also LBR

7001-1 ADVERSARY PROCEEDINGS - GENERAL U
7003-1 COVER SHEET

7004-1 SERVICE OF PROCESS K
7004-2 SUMMONS

7005-1 CERTIFICATE OF SERVICE (APs) 9013-3

7005-2 FILING OF DISCOVERY MATERIALS

7007-1 MOTION PRACTICE (in APs) 9013-1

7008-1 CORE/NON-CORE DESIGNATION
(Complaint) E

7012-1 CORE/NON-CORE DESIGNATION
(Responsive Pleading)

7016-1 PRE-TRIAL PROCEDURES L
7023-1 CLASS ACTION

7024-1 INTERVENTION L
7024-2 UNCONSTITUTIONALITY, CLAIM OF

7026-1 DISCOVERY - GENERAL

7027-1 DEPOSITIONS & EXAMINATIONS (APs) 2004-1

7040-1 ASSIGNMENT OF ADVERSARY PROCEEDINGS 1073-1

7052-1 FINDINGS & CONCLUSIONS

7054-1 COSTS - TAXATION/PAYMENT K
7055-1 DEFAULT - FAILURE TO PROSECUTE

7056-1 SUMMARY JUDGMENT

7065-1 INJUNCTIONS

7067-1 REGISTRY FUND

7069-1 JUDGMENT - PAYMENT OF

L



7~~~~~~~~~~~~~~~~~~~~~~~~~

PART VIII

Uniform LocalLi Rule Number Tovic

8001-1 ff. APPEALS For District Court/Bankruptcy Appellate Panel
uniform local rule numbers, see "Appendix of Uniform

Local Rule Numbers for Bankruptcy Appeals."

L
PART 1X

Uniform Local
Rule Number Topic See Also LBR

9001-1 DEFINITIONS

LI 9003-1 EX PARTE CONTACT

r 9004-1 PAPERS REQUIREMENTS OF FORM 5005-1, 5005-3

L 9004-2 CAPTION - PAPERS, GENERAL 1005-1, 5005-1

9006-1 TIME PERIODS

L 9009-1 FORMS

I-Ilk 9010-1 ATTORNEYS - NOTICE OF APPEARANCE 2090-1, 9011-1

Le 9010-2 POWER OF ATTORNEY

9011-1 ATTORNEYS - DUTIES

9011-2 PRO SE PARTIES

9011-3 SANCTIONS 2090-2

Uw 9011-4 SIGNATURES

__ 9013-1 MOTION PRACTICE 7007-1

9013-2 BRIEFS & MEMORANDA OF LAW

9013-3 CERTIFICATE OF SERVICE - MOTIONS 7005-1

Li 9015-1 JURY TRIAL

9016-1 SUBPOENAS

Li 9016-2 WITNESSES 2004-1

9019-1 SETTLEMENTS & AGREED ORDERS

Li 9019-2 ALTERNATIVE DISPUTE RESOLUTION (ADR)

9020-1 CONTEMPT

Li-- 9021-1 JUDGMENTS & ORDERS - ENTRY OF

9021-2 ORDERS - EFFECTIVE DATE

L~



PART IX, Cont'd.

Uniform Local
Rule Number ToDic See Also LBR

9022-1 JUDGMENTS & ORDERS - NOTICE OF X

9027-1, REMOVAL/REMAND

9029-1 LOCAL RULES - GENERAL

9029-2 LOCAL RULES - GENERAL ORDERS

9029-3 LOCAL RULES - DISTRICT COURT 7
9035-1 BANKRUPTCY ADMINISTRATORS

9036-1 NOTICE BY ELECTRONIC TRANSMISSION

9070-1 EXHIBITS

9071-1 STIPULATIONS C

LJ
9072-1 ORDERS - PROPOSED

9073-1 HEARINGS 5070-1 l

9074-1 TELEPHONE CONFERENCES 5070-1

9075-1 EMERGENCY ORDERS L

LI

Li



APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY APPEALS

PART VIII

Uniform Local
Rule Number Topic

8001-1 NOTICE OF APPEAL

8001-2 DISMISSAL OF APPEAL (VOLUNTARY)

8001-3 ELECTION FOR DISTRICT COURT
DETERMINATION OF APPEAL

8002-1 TIME FOR FILING APPEAL

8003-1 MOTION FOR LEAVE TO APPEAL

8004-1 SERVICE OF NOTICE OF APPEAL

8005-1 STAY PENDING APPEAL

8006-1 DESIGNATION OF RECORD - APPEAL

8007-1 COMPLETION OF RECORD - APPEAL

8007-2 TRANSMISSION OF RECORD - APPEAL

8007-3 DOCKETING OF APPEAL

8007-4 RECORD FOR PRELIMINARY HEARING -

APPEAL

8008-1 FILING PAPERS - APPEAL

8008-2 SERVICE OF ALL PAPERS REQUIRED -

APPEAL

8008-3 MANNER OF SERVING PAPERS - APPEAL

.8008-4 PROOF OF SERVICE OF FILED PAPERS -

APPEAL

8009-1 TIME FOR FILING BRIEFS - APPEAL

8009-2 TIME FOR FILING APPENDIX TO
BRIEF - APPEAL

8010-1 FORMS OF BRIEFS - APPEAL

8010-2 REPRODUCTION OF STATUTES, ETC. -

APPEAL

8010-3 LENGTH OF BRIEFS - APPEAL

8011-1 MOTION, RESPONSE, REPLY - APPEAL

8011-2 DETERMINATION OF PROCEDURAL
MOTION - APPEAL

8011-3 DETERMINATION OF MOTION - APPEAL

8011-4 EMERGENCY MOTION - APPEAL
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PART VIII, Cont'd.

Uniform Local 6j
Rule Number Topic

8011-5 POWER OF SINGLE JUDGE TO
ENTERTAIN MOTIONS

8012-1 ORAL ARGUMENT - APPEAL r
8013-1 DISPOSITION OF APPEAL

8014-1 COSTS - APPEAL

8015-1 MOTION FOR REHEARING

8016-1 ENTRY OF JUDGMENT BY CLERK
OF DISTRICT COURT OR BAP

8016-2 NOTICE OF ORDER OR JUDGMENT -

APPEAL

8016-3 RETURN OF RECORD ON APPEAL L'
8017-1 STAY PENDING APPEAL TO COURT

OF APPEALS

8018-1 LOCAL RULES OF CIRCUIT JUDICIAL
COUNCILOR DISTRICT COURT

8019-1 SUSPENSION OF PART VIII,
FED.R.BANKR.P.

8020-1 DAMAGES AND COSTS FOR
FRIVOLOUS APPEAL

8070-1 DISMISSAL OF APPEAL BY COURT
FOR NON-PROSECUTION K

Li
H

H,

F'



ALPHABETICAL LIST OF LOCAL RULE TOPICS AND UNIFORM LOCAL RULE NUw(BERS

Local Rule ToDic Uniform Local Rule Number

ABANDONMENT / 6007-1

ABSTENTION 5011-2

ACCEPTANCE/REJECTION OF PLANS 3018-2

ADDRESS OF DEBTOR 4002-2

ADVERSARY PROCEEDINGS - GENERAL 7.001-1

ALTERNATIVE DISPUTE RESOLUTION (ADR) 9019-2

AMENDMENTS TO LISTS & SCHEDULES 1009-1

AMENDMENTS TO PLANS
(See "Ch. 11 - n "Ch. 13 - . 1)

APPEALS 8001-1 ff. (See Appendix)

APPRAISERS & AUCTIONEERS 6005-1

ASSIGNMENT OF ADVERSARY PROCEEDINGS 7040-1

ASSIGNMENT OF CASES 1073-1

ATTORNEYS - ADMISSION TO PRACTICE 2090-1

g ATTORNEYS - DISCIPLINE & DISBARMENT 2090-2

L ATTORNEYS - DUTIES 9011-1

ATTORNEYS - NOTICE OF APPEARANCE 9010-1

ATTORNEYS - WITHDRAWALS 2091-1

AUTOMATIC STAY - RELIEF FROM 4001-1

AUTOMATIC STAY - VIOLATION OF 4071-1

BALLOTS - VOTING ON PLANS 3018-1

BANKRUPTCY ADMINISTRATORS 9035-1

BRIEFS & MEMORANDA OF LAW 9013-2

CALENDARS & SCHEDULING 5070-1

CAPTION - PAPERS, GENERAL 9004-2
(See also "Petition-Caption")

CASH COLLATERAL 4001-2

CERTIFICATE OF SERVICE - APs 7005-1

CERTIFICATE OF SERVICE - MOTIONS 9013-3

CHAPTER 11 - AMENDMENTS TO PLANS 3019-1



Local Rule-Topic Uniform Local Rule Number

CHAPTER 11 - CONFIRMATION 3020-1 , !

CHAPTER 11 - GENERAL 2081-1

CHAPTER 11 - PLAN 3016-1 K
CHAPTER 11 - SMALL BUSINESS CASES, 1020-1

GENERAL

CHAPTER 12 - GENERAL 2082-1

CHAPTER 13 - AMENDMENTS TO PLANS 3015-2

CHAPTER 13 - CONFIRMATION 3015-3

CHAPTER 13 - GENERAL 2083-1 _

CHAPTER 13 - PAYMENTS 3070-1

CHAPTER 13 - PLAN 3015-1 C

CHAPTER 9 2080-1 -

CLAIMS & EQUITY SECURITY 3001-1 V;
INTERESTS - GENERAL L)

CLAIMS - OBJECTIONS 3007-1

CLAIMS - RECONSIDERATION 3008-1

CLAIMS - WITHDRAWAL 3006-1

CLASS ACTION 7023-1 L
CLERK - DELEGATED FUNCTIONS OF 5075-1

CLERK - GENERAL/AUTHORITY 5003-1 I

CLERK - OFFICE LOCATION/HOURS 5001-2

CLERK - ORDERS GRANTABLE BY* 5075-2*

COMMITTEES 2071-1

COMPENSATION OF PROFESSIONALS 2016-1

CONTEMPT 9020-1

CONTINUANCE 5071-1 V
CONVERSION - REQUEST FOR/NOTICE OF 1017-1

CONVERSION - PROCEDURE FOLLOWING 1019-1

COPIES, HOW -TO ORDER 5078-1

CORE/NON-CORE DESIGNATION 7008-1
(Complaint) V

23 arm!~~~~



L

AL

L Local Rule Topic Uniform Local Rule Number

CORE/NON-CORE DESIGNATION 7012--1
(Responsive Pleading)

CORPORATIONS 1074-1

COSTS - TAXATION/PAYMENT 7054-1

L COURT ADMINISTRATION 5001-1

COURT PAPERS - REMOVAL OF 5003-2

COURT REPORTING 5076-1

COURTROOM DECORUM 5072-1

COVER SHEET 7003-1

DEBTOR - DUTIES 4002-1

L DEBTOR-IN-POSSESSION-DUTIES 2015-2

DEFAULT - FAILURE TO PROSECUTE 7055-1

DEFINITIONS 9001-1
D I -
DEPOSITIONS & EXAMINATIONS 2004-1

C7DEPOS$TIrONS & EXAMINATIONS - Aps 7027-1

DISCHARGE HEARINGS 4004-1

L DISCHARGEABILITY COMPLAINTS 4007-1

DISCLOSURE STATEMENT - APPROVAL 3017-1

r DISCLOSURE STATEMENT - GENERAL 3016-2

DISCOVERY - GENERAL 7026-1

DISMISSAL OR SUSPENSION - CASE 1017-2
OR PROCEEDINGS

DIVIDENDS - CHAPTER 7 3009-1

DIVIDENDS - SMALL 3010-1

DIVIDENDS UNDER PLAN (Ch. 11) 3021-1

L DIVISIONS - BANKRUPTCY COURT 1071-1

f ELECTRONIC FILING 5005-2

A EMERGENCY ORDERS 9077-1

,,EMPLOYMENT OF PROFESSIONALS 2014-1

L ESTATE ADMINISTRATION 2070-1

ram~ ~ ~ ~~~P
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Local Rule Topic Uniform Local Rule Number

EX PARTE CONTACT 9003-1 K

EXECUTORY CONTRACTS 6006-1

EXEMPTIONS 4003-1

EXHIBITS 9072-1

FEES - FORM OF PAYMENT 5081-1 7
FEES - GENERAL 5080-1

FEES - INSTALLMENT PAYMENTS 1006-1 3

FILING OF DISCOVERY MATERIALS 7005-2

FILING PAPERS - NUMBER OF COPIES 5005-2 I

FILING PAPERS - REQUIREMENTS 5005-1

FILING PAPERS - SIZE OF PAPERS 5005-3

FINAL REPORT/DECREE 5009-1

FINAL REPORT/DECREE (Ch. 11) 3022-1 U
FINDINGS & CONCLUSIONS 7052-1

FORMS 9009-1 L
HEARINGS 9075-1

INJUNCTIONS 7065-1

INSURANCE 4070-1

INTERVENTION 7024-1

INVESTMENT OF ESTATE FUNDS 5095-1

JOINT ADMINISTRATION/CONSOLIDATION 1015-1

JUDGES - VISITING & RECALLED 5090-1

JUDGMENTS - PAYMENT OF 7069-1

JUDGMENTS & ORDERS - ENTRY OF 9021-1

JUDGMENTS & ORDERS - NOTICE OF 9022-1 7

JURY TRIAL 9015-1

JURISDICTION 1070-1

LIEN AVOIDANCE 4003-2

L

Pla~~~~~~~~~~~~~~~~~~~~~~



Local Rule Topic Uniform Local Rule Number

LISTS, SCHEDULES, & STATEMENTS 1007-3

L LOCAL RULES - DISTRICT COURT 9029-3

LOCAL RULES - GENERAL 9029-1

LOCAL RULES - GENERAL ORDERS 9029-2

MAILING - LIST OR MATRIX 1007-2

C MEETING OF CREDITORS & 2003-1
L EQUITY SECURITY HOLDERS

MOTION PRACTICE 9013-1

L MOTION PRACTICE (in APs) 7007-1

NOTICE TO CREDITORS & - 2002-1
OTHER INTERESTED PARTIES

L NOTICE TO OTHER COURTS 2072-1

NOTICE TO UNITED STATES OR 2002-2L FEDERAL AGENCY

OBJECTIONS - TO DISCHARGE 4004-2

OBTAINING CREDIT 4001-3

ORDERS - EFFECTIVE DATE 9021-2

I ORDERS - PROPOSED 9074-1

PETITION - CAPTION 1005-1

PETITION - INVOLUNTARY 1010-1

PETITION - PARTNERSHIP 1004-1

I PHOTOGRAPHY, RECORDING 5073-1
DEVICES & BROADCASTING

r PLACES OF HOLDING COURT 1072-1

POWER OF ATTORNEY 9010-2

PRE-TRIAL PROCEDURES 7016-1

PRO SE PARTIES 9011-2

L REAFFIRMATION 4008-1

REDEMPTION 6008-1

F REGISTRY FUND 7067-1

RELATED CASES 1015-2

F.~~~~~



. ~~~~~~~~~~~~~~~~~~~~~~~~6 V
Local Rule Tonic Uniform Local Rule Number

REMOVAL/REMAND 9027-1

REOPENING CASES 5010-1

SALE OF ESTATE PROPERTY 6004-1 i

SANCTIONS 9011-3

SEAL OF COURT 5092-1

SERVICE OF PROCESS 7004-1

SETTLEMENTS & AGREED ORDERS 9019-1 f
SIGNATURES 9011-4

SIGNATURES - JUDGES 5091-1

STATEMENT OF INTENTION 1007-3

STIPULATIONS 9073-1

SUBPOENAS 9016-1

SUMMARY JUDGMENT 7056-1

SUMMONS 7004-2

TAX RETURNS & TAX REFUNDS 6070-1 C

TELEPHONE CONFERENCES 9076-1

TIME PERIODS 9006-1 7
TRANSCRIPTS 5077-1

TRANSFER OF CASES 1014-1

TRUSTEES - BONDS/SURETY 2010-1

TRUSTEES - CHAPTER 12 2015-4

TRUSTEES - CHAPTER 13 2015-5

TRUSTEES - GENERAL 2015-1
L

TRUSTEES - REPORTS & 2015-3
DISPOSITION OF RECORDS

TRUSTEES & EXAMINERS (Ch. 11) 2007.1-1 U
UNCLAIMED FUNDS 3011-1

UNCONSTITUTIONALITY, CLAIM OF 7024-2

UNITED STATES AS A CREDITOR 2002-3
OR PARTY

cX7~~~~~~~
.X? '. 1,~~~~



Local Rule Topic Uniform Local Ruie Nmiber

LUNITED STATES TRUSTEE 2020-1

VALUATION OF COLLATERAL 3012-1

VENUE - CHANGE OF 1014-2

WITHDRAWAL OF REFERENCE 5011-1

WITNESSES 9016-2

LI

r

L9
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APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY APPEALS

Toipic Uniform Local Rule Number

COMPLETION OF RECORD - APPEAL 8007-1

COSTS - APPEAL 80,14-1

DAMAGES AND COSTS FOR FRIVOLOUS 8020-1
APPEAL

DDESIGNATION OF RECORD - APPEAL 8006-1

DDETERMINATION OF MOTION - APPEAL 8011-3 l
DETERMINATION OF PROCEDURAL 8011-2

MOTION - APPEAL

DISMISSAL OF APPEAL BY COURT FOR 8071-1
NON-PROSECUTION

DISMISSAL OF APPEAL (Voluntary) 8001-2 . &

DISPOSITION OF APPEAL 8013-1 -

DOCKETING OF APPEAL 8007-3

ELECTION FOR DISTRICT COURT 8001-3
DETERMINATION OF APPEAL

EMERGENCY MOTION - APPEAL 8011-4

ENTRY OF JUDGMENT BY CLERK 8016-1 C
OF DISTRICT COURT OR BAP -

FILING PAPERS - APPEAL 8008-11

FORM OF BRIEFS - APPEAL 8010-1 >*

LENGTH OF BRIEFS - APPEAL 8010-3

LOCAL RULES OF CIRCUIT JUDICIAL 8018-1
COUNCIL OR DISTRICT COURT

MANNER OF SERVING PAPERS - 8008-3
APPEAL L

MOTION FOR LEAVE TO APPEAL 8003-1

MOTION FOR REHEARING - APPEAL 8015-1 L

MOTION, RESPONSE, REPLY - APPEAL 8011-1 C

NOTICE OF APPEAL 8001-1

NOTICE OF ORDER OR JUDGMENT - 8016-2
APPEAL
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PART V1I3, Cont'd.

Tomic Uniform Local Rule Number

ORAL ARGUMENT - APPEAL 8012-1

POWER OF A SINGLE JUDGE TO 8011-5
e ENTERTAIN MOTIONS

L PROOF OF SERVICE OF FILED PAPERS - 8008-4
APPEAL

RECORD FOR PRELIMINARY HEARING - 8007-4

APPEAL

REPRODUCTION OF STATUTES, ETC. - 8010-2
Cl APPEAL

RETURN OF RECORD ON APPEAL 8016-3

F SERVICE OF ALL PAPERS REQUIRED - 8008-2

L APPEAL

SERVICE OF NOTICE OF APPEAL 8004-1

L STAY PENDING APPEAL 8005-1

STAY PENDING APPEAL TO COURT 8017-1
OF APPEALS

L SUSPENSION OF PART VIII, 8019-1
FED. R. BANKR. P.

K TIME FOR FILING APPEAL 8002-1

TIME FOR FILING APPENDIX TO 8009-2
Lt BRIEF - APPEAL

L i
TIME FOR FILING BRIEFS - APPEAL 8009-1

r TRANSMISSION OF RECORD - APPEAL 8007-2

L
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES''

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 7062

DATE: JULY 13, 1995

Prior to the March 1995 meeting of the Advisory Committee in

E Lafayette, I was asked to review the list of orders in Bankruptcy

Rule 8002(c) for which an "excusable neglect" extension of the

L time to appeal may not be granted. I was also asked, in

connection with that review, to consider, compare, and possibly

conform to Rule 8002(c) the list of orders that are excluded from

K the 10-day automatic stay in Bankruptcy Rule 7062 (incorporating

Civil Rule 62). Rule 7062 applies in adversary proceedings.

L Rule 9014 provides that Rule 7062 also applies in contested

matters unless the court orders otherwise.

As a result of my review of these rules, I recommended that

orders confirming a plan be added to the list of excluded orders

in Rule 7062. In particular, I included the following paragraph

in my memorandum of February 24, 1995, which was contained in

item #10, pages 6-7, of the agenda materials for the Lafayette

meeting:

"After reviewing Rule 7062, I believe that amendments

to that rule, as well as to Rule 8002(c), are warranted at

this time. I want to emphasize that I made several close

judgment calls in determining whether to include certain

orders in these rules and that reasonable people could
differ on these calls. I also added to the list of orders
in Rule 7062 an order confirming a plan. I do not think

that parties should have to wait ten days to seek
L enforcement of a confirmation order if no party has obtained

a stay pending appeal. Although I do not think that Rule

r 7062, as it now reads, prohibits consummation of a chapter

11 plan within ten days after entry of the confirmation



order (because consummation is not executing on the orderand is not a'proceeding'tQ enforce the order), 'I have heardlawyers suggest that it does.' ,For the sake of clarity, I,suggest that confirmation' orders`be' included. LJ
As is my usual practice, while proposing the substantive

change to Rule 7062, I also made suggestions for stylistic

improvements. The draft that I recommended to the Committee in
L.the agenda materials was as follows:`

Rule 7062. Stay of Proceedings to Enforce a
Judgment

1 Rule 62 F.,R.Civ.P. applies in adversary K
2 proceedings. The following orders are additional
3 exceptions to Rule 62 (a) L

4 (a) An order granting relief from an automatic stay
5 provided by § 362, § 92,2, § 1201, or § 1301 of the K
6 Code,- K
7 W an order authorizing or prohibiting the use of
8 cash collateral or the use, sale or lease of K
9 property of the estate under § 363- r

10 (c an order authorizing the t rutoo to obtai.& the A
11 obtaining of credit puraztnt to under § 364, and
12 (d) an order authorizing the assumption or assignment

13 of an executory contract or unexpired lease L
14 'pursuant th under § 365: and

15 (e) an order confirming a plan under §E 943. 1129, LJ
16 1225, or 1325 of the Code shall beadditional K
17 czptio to Rule 2 (a).

- -~ 2 K= __ -i 2 ]~~~~~~~~
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COMMITTEE NOTE

L This rule is amended to include as an
additional exception to Rule 62(a) an order

confirming a plan. A plan may be consummated and
a confirmation order may be enforced -- with the

assistance of the court if necessary -- without

C the need to wait ten days under Rule 62(a).

The other amendments to this rule are stylistic.

,7~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~d

At the Lafayette meeting, there was little discussion of the

L suggested change regarding confirmation orders. Rather, the

CI discussion focused primarily on two new suggestions for

amendments that were not raised before the meeting and were not

V in the agenda materials. My recollection and understanding is

L.
that these two amendments were offered to make the rule clearerr
and easier to apply, and that they were not intended to make any

substantive changes. These amendments (shown below in bold) added

the words "the automatic stay under" on line 3, and added

LI subdivision (f) on line 18 of the following draft. The following

amendments were approved by the Advisory Committee by a 7-4 vote.

I L Rule 7062. Stay of Proceedings to Enforce a
Judgment

L 7 1 Rule 62 F.R.Civ.P. applies in adversary

2 proceedings. The following orders are additional

3 exceptions to the automatic stay under Rule 62(a):

4 (a) An order granting relief from an automatic stay

5 provided by § 362, § 922, § 1201, or § 1301 of the

L6 Code, r

PI r 3



71,11

7 ,(b) an order authorizing or prohibiting the use of

8 cash collateral or the use, sale or lease of L
9 property of, the esta~teunder § 363i . 7

10 ' c an order authorizing thze trustoe te,, btain the
11 obtaining of credit pursuant t§3 unde 364, an7

12 (d) an order' authorizing the assumption or assignment
n713 of an executory contract or unexpired lease

14 pursuant to under § 365: and

15 (e) an order confirming a plan under §§ 943, 1129,

16 1225. or 1325 of the Code; and shall be additren al K
17 cxeeptiens te Rule 62 (a).

18 (f) any other order'as the court may direct.

COMMITTEE NOTE 7
This rule is amended to include as an

additional exception to Rule 62(a) an order
confirming a plan. A plan may be consummated and
a confirmation order may be enforced -- with the 7assistance of the court'if necessary -- without
the needto wait ten days under Rule 62(a).

LiThe other amendments to this rule are stylistic.

After the meeting, I realized for the first time that the

two amendments made for the purpose of clarity would or could 7
have far-reaching substantive effects that were never 7

LJcontemplated or intended by the Advisory Committee. I explained

my concerns in my April 25th letter to Judge Paul Mannes, which

was circulated to the Committee together with his letter of April

28th. It was determined that the proposed amendments to Rule L
4 1



7062 would be brought back to the Committee for further

consideration at the September 1995 meeting.

The addition of "automatic stay" to clarify the rule.

Although Civil Rule 62(a) (see attached copy) provides for a

10-day automatic stay of enforcement of judgments, it also

provides that ItC[unless] otherwise ordered by the court, an

interlocutory order or fiial 'judgment in-an action for an

injunction or in a receivership action, or a judgment or order

directing an accounting in an action for infringement of letters

patent, shall not be stayed during the period after its entry and

until an appeal is taken or during the pendency of-an appeal."

This sentence is significant for two independent reasons. First,

as was discussed at the meeting, the 10-day automatic stay does

not apply to these "exceptions." But the second effect of this

sentence (which we did not discuss) is that the listed types of

orders may not be stayed "as of right" by the posting of a

supersedeas bond under Rule 62(d).

Civil Rule 62(d) says that "the appellant by giving a

supersedeas bond may obtain a stay subject to the exceptions

Kcontained in subdivision (a) of this rule." Therefore, a

judgment in an action for an injunction (1) is not

"automatically" stayed for 10-days under Rule 62(a), and, (2), may

not be stayed merely by filing a bond under Rule 62(d). Such a

judgment may be stayed only by the exercise of the court's

discretion. See Rule 62(c).

5



Under current Rule 7062, certain orders in bankruptcy (such

as orders authorizing the sale of property) "shall be additional L
exceptions to Rule 62(a)." That means that these listed orders

(1) are not subject to the 10-day automatic stay, Ad,,(2_) may not

be stayed tqerely by posting a bond. Any doubt that the 1
exceptions listed in Rule 7062 go beyond the 10-day automatic

stay is removed when you consider the original Committee Note to

Rule 7062 which states:

"The additional exceptions set forth in this rule make
applicable to those matters the consequences contained in
Rule 62(c) and (d) with respect to orders in actions for
injunctions. 1 " ' '

Nonetheless, for the purpose of "clarifying" the rule, Rule

7062 was changed at-the Lafayette meeting so that the listed

orders will be "exceptions to the automatic stay under Rule K
62(a) ." I recall that the proponent of this change indicated

that it would make it clear that the only significance of these LJ
exceptions is that they are not subject to the 10-day stay. I K
believe that the Committee did not focus on the applicability of

the stay "as of right" by filing a supersedeas bond under Rule K
62(d), or on the original committee note to Rule 7062. I know

that I did not focus on them and that nobody mentioned them at K
the meeting. K

I now think that the proposed amendment -- adding "the

automatic stay under" -- may be taken by courts to mean that the K
only effect of the list of orders in Rule 7062 is that these

orders will not be subject to the 10-day automatic stay, but that K
6



they can be stayed merely by filing a bond. This will be a

substantial change in the Rule and one that probably does not

make sense. If the Committee does not want orders granting

relief from the automatic stay or orders authorizing sales of

property to be stayed for ten days, does it want to permit

parties to obtain a stay "as of right" by filing a bond?

Although I personally think the answershould be "no", perhaps

members of the Committee may disagree. In any event, I suggest

that the Committee consider this matter further at the next

meeting.

Adding "any order as directed by the court"
as an additional exception

The Committee also approved a recommendation made at the

meeting that the following be added to the list of exceptions in

Rule 62(a): "any order as directed by the court." My

recollection and notes indicate that the purpose of this change

was to clarify that the court may except other types of orders

that may arise in contested matters -- such as an order to

appoint a chapter 11 trustee. This was not intended to reflect a

change in substance, but was designed to avoid the cumbersome

indirect route of having to go to Rule 9014 to find out that the

court may order that Rule 7062 does not apply in a particular

contested matter. It was suggested that Rule 7062 itself should

indicate that the court may so order.

It was also expressed at the meeting that Rule 62 itself

gives the court discretion to order that the automatic 10-day

L ,7



stay shall not apply in a particular matter, and that Rule 7062

should explicitly give the court the same discretion. Therefore,

the proposal to add the new subdivision (f) to Rule 7062 was, r

intended to (lw) avoid the indirect route of~going to Rule 9014 to

find that the court may order that Rule 7062 not apply in a X

contested matter, and. (2) -to clarify (consistent with Rule 62)

that the court may order that Rule 7062 be inapplicable in a

particular matter. [2

However, a careful review of Rule 62 reveals that it does

not give the court discretion to order that the automatic 10-day K
stay not apply in a particular case. Rather, Rule 62(a) gives

the court discretion to order that the automatic stay shall apply

to orders that would otherwise be excepted, such as an order in 7

an action for an injunction. To confirm my reading of the rule,

I discussed it with Dean Edward Cooper, Reporter to the Civil

Riles Committee, and he agreed with my reading.

In contrast to the intention of the Committee that the

proposed new subdivision (f) of Rule 7062 would only clarify [
existing law, this amendment would permit the court to order that

the 10-day stay is not applicable in an adversary proceeding. [
This is a significant change from current law and would allow,

for the first time, a court to order that immediate execution K
could occur with respect to a money judgment rendered in a 7

preference, fraudulent conveyance, or even an ordinary breach of L

contract action against a third party. Since a district court [
8-



has no such discretion in an action for a money judgment in a

non-bankruptcy civil case, it would be difficult to justify

giving bankruptcy courts this discretion in an adversary

proceeding (especially'a noncore proceeding).

Moreover, if this change is made so that the court would

have discretion to order the 10-day automatic stay inapplicable

in an adversary proceeding, the Committee also may want to

consider the question of whether the court also should have

discretion to order that the stay "as of right" in Rule 62(d) be

inapplicable in the adversary proceeding. This question was

neither raised nor discussed at the meeting.'

1 To make a complex matter even more complex, which I hesitate
to do, there is uncertainty as to whether Bankruptcy Rule 8005
gives the bankruptcy judge discretion to order that the stay as of
right in Rule 62(d) shall be inapplicable in a particular case.
Rule 8005 (Stay Pending Appeal) provides, among other things, that:

"Notwithstanding Rule 7062 but subject to the power of the
district court or bankruptcy appellate panel reserved
hereinafter, the bankruptcy judge may suspend or order the
continuation of other proceedings in the case under the Code
or make any other appropriate order during the pendency of an
appeal on such terms as will protect the rights of all parties
in interest."

In .In re Trans World Airlines, Inc., 18 F3d 208 (3rd Cir.
1994), the Court of Appeals was faced with the issue of "[wIhether
Bankruptcy Rule 8005 endows the lower courts with sufficient
discretion to depart from the 'stay as of right' concept of Rule 62
of the Federal Rules of Civil Procedure in order to 'protect the
rights of all parties in interest' during the pendency of an
appeal." The court did not decide this issue because it was
neither discussed nor decided by the district court, and was not
necessary to decide in this appeal. See also In re Dakota Rail;
Inc., 111 B.R. 818, 820 (Bankr. D. Minn. 1990). (Rule 62(d)
'mandates that a stay must be granted if the appellant files a bond
sufficient to protect the interests of adverse parties. Bankruptcy
Rule 8005, however, grants this Court discretion to grant or deny

L ,9
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In sum, I now think that the Committee unintentionally made

two significant substantive changes toRule 7062 that may, for 7
the first time, (1) give an appellant the right to obtain a stay

of certain orders merely by filing a supersedeas bond under Civil S

Rule 62(d) (including an order granting relief from the stay

under section 362, an order authorizing the sale of property, an

order authorizing the use of cash collateral, etc.), and (2) give K
the court discretion to eliminate the automatic 10-day stay under

Civil Rule 62(a) in adversary proceedings. L
A recent example of confusion in applying

Rule 7062 to confirmation orders

The relationship of the exceptions stated in Rule 62(a) and

the application of Rule 62(d) in a bankruptcy case, and the

difficulty and confusion in applying Rule 62 to a chapter 11

confirmation order, were demonstrated in the recent case of

In re Capital West Investors, 180 B.R. 240 (N.D. Cal. 1995) (copy

attached), which was decided only two weeks after the Lafayette

meeting-.

a stay, notwithstanding the mandate contained in Rule 62(d))"; The
court continued in a footnote that "I need not decide whether the
requirement of a bond imposed by Rule 62 is abrogated by Bankruptcy
Rule 8005."). Compare Collier on Bankruptcy, ¶ 8005.03 (15th ed.) L
("When Rules 8005 and 7062 are read together, the procedure they
mandate is this: an appellant who desires the stay ... should
present to the bankruptcy court a supersedeas bond in an amount
adequate for the protection of the appellee; an appellant who
desires the stay of a judgment that is not stayable as of right ...
should present to the bankruptcy court an application to grant the
stay, stating reasons why the court should exercise its discretion
to grant the stay.").

Li
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The United States (on behalf of HUD), which insured a deed

L of trust held by a mortgagee on the debtor's real estate, sought

L a stay pending appeal of an order confirming the debtor's chapter

11 plan. A discretionary stay was denied, but BUD argued that it

was entitled to a stay as a matter of right under Civil Rule

62(d) (if a federal agency is entitled to a stay as of right

Lm under Rule 62 (d), it would not have to actually post a bond

because of Rule 62(e)). The district court followed the holding

L of those courts that have held that Rule 62(d) applies only to

money judgments or its equivalent, although several courts have

-indicated otherwise.

L "When an appeal is taken from a judgment that is not a
money judgment or an exception of Rule 62(a) within the
strict meaning of those terms, but is comparable to one orL the other of these judgments, most of the few courts that
have addressed the issue appear (for purposes of Rule 62) to
treat that judgment like the judgment to which it isI comparable. *

In the instant case, HUD seeks to appeal a bankruptcy
court order confirming a Chapter 11 plan of reorganization.
By its terms, such an order is neither a money judgment, nor
a judgment in an action for an injunction or (one of the
other exceptions listed in Rule 62(a)]. The question then
becomes whether an order confirming a plan of reorganization
is comparable to any of these orders for purposes of Rule
62(d).

An-order confirming a plan of reorganization in
bankruptcy is not necessarily of a particular kind. As
plans of reorganizations in bankruptcy differ, so too do the
orders confirming those plans. Such an order may confirm
provisions of the plan that require a party to the
bankruptcy to pay a sum certain and thus approximate a money
'judgment; it may confirm provisions that require a party to
do or refrain from doing a particular act and thus
approximate an injunction; or it may confirm provisions[ analogous neither to money judgments nor injunctions.

rem



Where,- like the typical order of'confirmation in
bankruptcy, an order makes multiple provisions, e.g., for
both injunctive and monetary relief, the Court may (or may
be required to) stay execution'of the order as to some of
i, ts 'pro"visions ,but notbothersb,..;. Thus,' a portion of thei 'IOrder comparable to a money judgment may be subject to a L

tayas, a,' nmatter'of right, whe~ras' po'tib on-comparable to
an injunction may not ,be subject to a stay at all. 7

Whatever the merits of such an approach in the ordinary '
case, separate an3alysis of the4 components of an, order is
inappropriate,,in analyzing a bankruptcy order confirming a
plan ofl, reorganization.! Unl'ike'lthe components of a garden-vari~etyorder,'the components of an order confirming a plan
of, reo ganization are inte depe dent ....

Whether or not more like one' than the other, an order
confirming a plan of reorganization, taken as an aggregate m
of its ltcomponents, Iihowever multi-varied, is not comparable
to a money judgment or a judgment in an action for an
injunction or [the other exceptions listed in Rule 62(a)).
An order confirming a Chapter 11 plan simply represents the L
court's determination that the'plan passes muster under 11
U.S.C. § 1129, e.g., that the plan is fair and'equitable,
does not unfaqirly'di-scriminate'j and is not proposed by"any
means forbidden by lawn-!

180 B.R. at 243-245. C

The district court concluded that, since a confirmation

order is not a money judgment, Rule 62(d) was inapplicable and C

that HUD was not entitled to a stay as of right.- It is important

to emphasize that it is not clear that all courts would reach the F
same result. See In re Rape, 100 B.R. 288 (Bankr. W.D.N.C.

1989), holding without analysis that the U.S. is entitled to a L

stay as a matter of right under Rule 62(d) pending appeal of an 7
order confirming a chapter 12 plan.

If the only intended (as opposed to inadvertent) substantive L
amendment to Rule 7062 approved in Lafayette (i.e., adding

confirmation orders to the list of exceptions) was in effect,

12



lo
Rule 62(d) would clearly be inapplicable to confirmation orders

L and the court in Capital West Investors would have reached the

same result without having to struggle with categorizing such an

order. If the other amendments to Rule 7062 (adding the words

L' "the automatic stay under" Rule 62(a) -- which seems to limit the

Rule 7062 exceptions to the 10-day stay) become effective, courts

might have to struggle to categorize (either as a money judgment,

injunction, or something else) orders granting relief from a stay

to permit foreclosure, orders authorizing the sale of property,

and all the other orders now listed as exceptions in Rule 7062.

Judge Kressel's approach

L In a letter to Judge Mannes, dated May 3, 1995, agreeing

V with the recommendation to bring Rule 7062 back for further

consideration at the September meeting, Judge Kressel wrote:

"I have always been troubled by the application of Fed.
R. Civ. P. 62 to the motion practice in the bankruptcy
court. It appears to me that most of the problems caused byK the current rule and the problems that Alan points out that
are caused by the amendments proposed in Lafayette arise,
not in the context of an adversary proceeding, but in the
context of a bankruptcy case. I think that if we thoughtL about it, application of Rule 62, in other than adversary
proceedings, makes no sense. I would like to discuss at the
meeting and, if you think it appropriate, perhaps Alan could
comment for us on the possibility of simply amending Rule
9014 to delete reference to Rule 7062 and deleting all of
Rule 7062 other than the first sentence."

I think that Judge Kressel's approach is worthy of serious

7 consideration. In fact, it may be the logical next step in a

trend that began in 1983.

L The original Bankruptcy Rules, promulgated in 1973,

L
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contained Rule 762 that provided that, unless the court otherwise

directed, Civil Rule 62 applied in adversary proceedings (without

any exceptions). Rule 914 provided that Rule 762 applied in

contested matters and also provided that, for the purposes of L
Rule 914, any reference to "adversary proceedings" in Part VII K
"should be read as a reference to contested matters." Therefore,

it was clear that Civil Rule 62 applied to all contested matters

unless the court directed otherwise.

When new rules were promulgated in 1983, Rule 7062, L

applicable in contested matters through Rule 9014 unless the 7
court directs otherwise, was virtually identical to the old Rule

762, except that it included new exceptions for orders granting L
relief from the automatic stay, orders authorizing or prohibiting

the use of cash collateral or the use of property of the estate,

and orders authorizing the trustee to obtain credit. That is,

for the first time, several types of orders granted in contested

matters were excluded from Rule 62. In 1991, Rule 7062 was 1
amended further by adding as additional exceptions an order

authorizing or prohibiting the sale or lease of property of the

estate, and an order authorizing the assumption or assignment of 7
an executory contract or unexpired lease. These additional

exceptions also relate only to contested matters, rather than

adversary proceedings. Apparently, the list of contested

matters excluded from Rule 62 keeps growing. None of the

exceptions listed in Rule 7062 relate to adversary proceedings.

14 7



At the Lafayette meeting, the Advisory Committee voted to

add to the Rule 62(a) exceptions another order that is obtainable

in a contested matter -- an order confirming a plan. Perhaps the

next step is to exclude all orders issued in contested'matters

from the scope of Rule 62, unless the court orders otherwise.

I should also add that excepting all contested matters from

the scope of Rule 62 may not be such a giant step. First, as

discussed above, a number of orders granted in contested matters

(such as relief from stay orders) are already excepted from Rule

62. Second, many orders granted in contested matters, such as an

order appointing a trustee or examiner, are in the nature of an

injunction and probably would fall within the exception for

injunctive actions now contained in Rule 62(a). Finally, Rule

8005 gives the court discretion to issue a stay or any other

appropriate order during the pendency of an appeal on such terms

as will protect the rights of all parties in interest.

One benefit that would derive from excluding contested

matters from Rule 7062 is that it would add certainty to a murky

area that should have bright lines. Lawyers should not have to

guess as to how a court would characterize (i.e., injunction or

something else) a particular order in a contested matter to

determine whether the ten-day automatic stay in Rule 62(a)

applies.2

2 An example of this uncertainty, and the litigation it
causes, is the TWA case, 18 F.3d 208 (3rd Cir. 1994). Two federal
agencies (the IRS and the EPA) had prepetition claims against TWA

15



I suggest that-the Committee consider the following

amendments to Rule 7062 and Rule 9014 as an alternative to my ,.

aggregating $20 million, and, TWA had a $8.36 million judgment
against a different federal agency (the GSA) that it was awarded
postpetitition in the district court in D.C. The Federal Circuit
ordered ,the e'government to pay the.$8.3.6 million to the registry of
the bankruptcy court in Delaware (rather than paying it directly to
TWA) whichrwoul~dallow the government to pursue its setoff defense
before the bankruptcy court releases thesefunds. The government
moved ,forrelief from the, autom'atic stay' un' e'r § 362 ofItheCode to,
exercise its right to set off the $8.36 million against, its $20
mil~l~ion claim' ;~against TWA, and TWAfiled ;a 'cross motion seeking
payment of the_$8.36 mill'ionon the grounds that the government did
not- have the right' of setoff.

The bankruptcy judge denied the government's motion on the n
grounds that interagency setoffs lack mutuality required for
setoffs under the Code, and ordered the immediate release of the
$8.36 million to TWA. One issue before the bankruptcy court at a f
hearing was whether the ,10-day stay under Rule ,62(a) applied. L
Characterizing the, order to release 'the funds as a "mandatory
injunction," TWA argued that Rule 7062, and therefore the 10-day
stay under Rule 62 (a), did not apply. The bankruptcy judge agreed
that the portion of the order directing 'the clerk to release the
funds to TWA was a "mandatory injunction." Although injunctions
are not stayed, under Rule 62 (a), the bankruptcy judge held that the F
10-day stay applied nonetheless, explaining:

"'[Rule] 7062(a), which brings into play 62(a) of the r
Federal Rules of Civil Procedure, poses a 'more difficult L
question. In effect the Court by virtue of having the motions
for relief from stay and a cross motion for the payment of the
funds and the necessary orders has what amounts to dual orders L
and one is a question of preserving the issue of whether the
government is entitled to set off and the other is a mandatory
injunction, directing the clerk of the court' to release the
funds immediately to TWA, which is in accordance with the
original order of the district court for the circuit.

I'm going to find that the 7062(a) injunction is in
effect for the ten-day period subsequent to the entry of the
court's order....' F

18 F.3d at 212. On appeal, the district court disagreed with the -
bankruptcy judge's characterization of the portion of the order to
release the funds as a mandatory injunction and held it was a money
judgment. L

16 -
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original suggestion made in Lafayette (i.e.,'adding confirmation

orders to the list of exceptions in'Rule 7062):

Rule 7062. Stay of Proceedings to Enforce a
Judgment

1 Rule 62 F.R.Civ.P. applies in adversary

2 proceedings. Anoeirde granting roliJef from an

3 automatic sta py , 922, S 14201, or

4 § 1314 of the Code, an order authorizing oe prohibiting

5 the usC of eash eellateral or the use, sale or lease ef

6 property of the ctate under i 63, -an oirder

7 authoeizing the truotee to obtain credit pursuant toe

8 364, and an ori-er authorizing the assumption or

9 accignrcot of an eeeutry eentract or, unexpird lease

10 purouant to § 3s5 ohall be additional exeeptions te

COMMITTEE NOTE

The additional exceptions to Rule 62(a) consist of
orders that are issued in contested matters. These
exceptions are deleted from this rule as unnecessary
because of the amendment to Rule 9014 that renders this
rule inapplicable in contested matters unless the court
otherwise directs.

Rule 9014. Contested Matters

1 In a contested matter in a case under the Code not

2 otherwise governed by these rules, relief shall be

3 requested by motion, and reasonable notice and

,4 opportunity for hearing shall be afforded the party

17
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5 against whom relief is sought. No response is required

6 under this rule unless the court orders an answer to a 7
7 motion. The motion shall be served, in the manner

8 provided for service of a summons and complaint by Rule

9 7004, and, unless the court otherwise directs, the

10 following rules shall apply: 7021, 7025, 7026,

11 7028-7037', 7041, 7042, 7052, 7054-7056, 462, 7064,

12 7069, and 7071. The court may at any stage in a

13 particular matter direct that one or more of the other

14 rules in Part VII shall apply. An entity that desires -

15 to perpetuate testimony may proceed in the same manner

16 as provided in Rule 7027 for the taking of a deposition

17 before an adversary proceeding. The clerk shall give

18 notice to the parties of the entry of any order

19 directing that additional rules of Part VII are 7
20 applicable or that certain of the rules of Part VII are

21 not applicable. The notice shall be given within such

22 time as is necessary to afford the parties a reasonable

23 opportunity to comply with the procedures made

24 applicable by the order.

25 COMMITTEE NOTE

This rule is amended to delete Rule 7062 from the L
list of Part VII rules that automatically apply in a
contested matter.

Rule 7062 provides that Rule 62 F.R.Civ.P., which
governs stays of proceedings to enforce a judgment, is
applicable in adversary proceedings. The provisions of
Rule 62, including the ten-day automatic stay of the

18
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L

enforcement of a Judgment providedby Rule 62(a) and
the stay as a matter of right by posting a supersedeas
bond provided in Rule 62(d), are not appropriate for
most orders granting or denying motions governed by
Rule 9014.

Although Rule 7062 will not apply automatically in
C-1 contested matters, the amended rule permits the court,

in its discretion, to order that Rule 7062 apply in a
particular matter. In addition, Rule 8005 gives the
court discretion to issue a stay or any other
appropriate order during the pendency of anappeal on
such terms as will protect the rights of all parties in
interest.

L
L

Li

L
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73 F IDERAL RLES P CLPROCEDT7R15 Rule 62
entative from a final Judgment, order, or proceeding for the fll 1 reasons: (1) mistake, inadvertence, surprise, or exc e

ne i~ect; (2) newly discovered evidence which by due dil ce
co not have been discovered in time to move for a n- tralunde ule 59(b); (3) fraud (whether heretofore deno ted in-trinsic extrinsic), misrepresentation, or other misco ct of an
adverse Jrty; (4 the Judgment is void; (5) the Ju ent hasbeen satis 1, released, or discharged, or a prior JI ent uponwhich it is bed has been reversed or otherwise -catedor It isno longer equ ble that the Judgment should Ie prospectiveapplication; or any other reason Just i ef from the op-eration of the Ju ent. The motion shall e within a rea-t sonable time, and ~ reasons (1), (2), and not more than one

_ year afer the Jud ent, order, or prding was entered ortaken. A motlon lunde his subdivision does not affect the fi-nality of a judgment or spend Its o ation. This rule, does notlimit the power of a cour o ente an Idependent action torelieve a party from a Jud nt, oror or proceeding, or to grantrelief to a defendant not act y ersonally notified as providedin Title 28, U.S.C.. I 1655, or et aside a judgment for fraudupon the court. Wrts of c nobis, coraip vobis, auditasquevila, and bills of reviewd Us in the nature of a bill ofreview, are abolished, and e prure for obtaining any relieffrom a Judgment shall be y motion prescribed in these rulesor by an Independent on.
(As amended Dec. 27 946, eff. Mar. 19, 48; Dec. 29, 1948, eff.Oct. 20, 1949; Mar. 987, eff. Aug. 1, 1987,L Rule 6l. Harmleu r

No error in nthenr the admission or.the exci on of evidenceand no errorr defect in any rui or brder or in thing-doneor omitted y the coiir or by any of the parties ground forgranting 0ew tr or for setting aside a verdict or vacating,m odify il, or otherwise-disturbing a Judgment or or r, unless
refus o take ,uch action appearsto the court incons'is t withsu tial Justice. ,The court at every stage 'of the pr gm disregard y error or defect in the proceeding whic oes

Rule 62. Staylof Proceedings To Enforce a Judgnent
(a) AuroxizC STAY; EX'IONS--;JUNNCTO NS, RzEcvR.Sim S,ASmD PATENT AcCounXiTwGs. Except as stated herein, no executionfI .' shall issuekupon a' judgment nor shall proceedings be taken forL its enforcement until the expiration of 10 days afterits entry.L -'Unless otherwise ordered by the court, an literlocutory or finaJudgent !lin ana.Atiofiforian-ljunction or n a receivershipaction, or4 a Judgment or order dirctinig an accounting in anaction fr inringement of letters patent,shll not be stayedL - duing the period after it entry and il an appeal is taken or

during the .pendency of an sappeal. The' provisions oS subdivisionsc) of this rule govern the suspending, modifying, eistoring, or
granting of an Injunction during the pendency of an ppeal.



Rule 62 FEDERA RA U OP CIVIL pROCEDURE 74

(b) STAY ON MOTION FOR NEw TIAL OR FOR J1JDNG. in its dis-
cretion and on such conditions for the security of the adverse
psryas are proper, the court may stay theexecution of or any
procedings ,to enforce a judgmen't pendirn the disposition of amotion for'a new trial or, to alter kior amend a Judgment made pur-suantto Rule '590, orof a rmotion I'forrelieflfrom aiJudgment or
order mde pursut to Ru 60, or of a motionlfor judgment In
accordance with a mfoitinfo 6 ab diected verdict made pursuant toRule, 0, or 'of a nio6tionfori amendmen totefnig r for ad-~
dttioI fid finsad pusuat'to iR ul e 52( b).

(c) Irjxn~ P nomL he napa Is take from

,~~~~~~~~~~~~~c W

an interouoy rfnljug e4 gatndisoving, pr deny- 7]Itg an, InucinJ~I~~oitEi It discretionmay ISuspend,

~~~~~~~~~~~it, t1 1 1 ofr

m of, reftoe Iiilu dr the pendency
the apeal uon suh ters ~ t ~,on or thew' s as, It consid-,esror o hseutyothriitofteaersrs eIpaty~.' Xfthied judget'peldfo edrdb Iticourt of,

thee jugs s~caf~ ontttdpruat[_J~ saueo h

cwr ittin lgdm in ii ope cor3ltii or a2Isent[o alol thew judges >1
(ud) STAY k;'ipWozi App~igi.. Whe a~~n appeliMa llf Is lih ken theapllanti

by gl1asueredt b ' n1rbtiW a st . ubje toi thle i exe 1,

stay i effetv hnte uesda od pxo bytcourt. ~kF
~e TAY ~iN FAtVORO TE~NTE TTS~ G h~o

age~c ther~eof- or by io ofaydPrn fthGve-

th ~ amln ! lEr c!frc oenoft U'nted States azi I zera O,, I , I , , , t
sha3Il be required from bod~ob~ligiou~r

(fTRDI'Nio~oS~ J~w~ x~a~ ~t~nJ~bicfra~iudg

(gV IL1'A4E1 TK 9 o

PO~~U~ri

judg Lrjsie hro t

this rul~~ do not l~mit ~ahy ~po'er ~ ~ p~endency

of an appeal or to suspend, J ~~~djfy~r~ unc-



, 80 8.R. 240 ,Page 1
Ste as 180 B.R. 240, 1995 WL 222261 (N.D.Calj))

V_ I re CAPAL WE VeStRS, a apMplant's posting of supersdeas lbond. Fed.Rules
CafforniA LiMited Parnership, Detor. Civ.Proc.Rule 62(d), 28 U.S.C.A.

No. C-95-11MISC EFL. See publication Words and Phrases for other judicial
constructions and definitions.

United States District Cour,
N.D. Calfolria. *241 J. Christopher Kohn, U.S. Dept. of Justicc,LW.' , Commercial Litigation Branch, Civ. Div.,
April 12,1995. Washington, DC, for U.S.

Confrimation was held on deed of trust grantor's Craig M. Prim, Muray & Murr, Pao Alto
propsed Chapter 11 plan. The United States CAfodebitor.
Babnnprcy Court for the Northern District of
California entered order confirming plan, and ORDER DENYING STAY P1NG APPPAL

L denying reconsideration, 178 B.R. 824, and
gopvermental agency uactyi detor's LYNCH, District Judge.
obligatio under deed of trust note appealed. On
denial of agencys motion for stay pending appeal, **1 The United States of Amnpat on behalf of
agency appealed. .Th District Court, L , J., the of Hosn a Deop e
held th*tordrconir per 1plan was not (!HUtD-), secks a stay pending of a
Iwmony judgmet"or smequvalent,` execution of bankruptcy court order confirming the or's plan
whchwouldbesyedasmaiaerofngbtonposing of Reorganization under Chter 11 of
of supsdeas bond. Bankruptcy Code. At a March 24 hearing on the

t >, maner, the Court deied the United States' motion
So ordered. for a d nay stay, 'and submitted the question

whether the Utfd States is entitled to a stay as afi lEl E tAL COURTS =' 67 mantter of right. Whe jan agency of the United
170Bk687 Staie is entitled to such a stay from an order of the
Geaerally, upon posting of superscdeas bond. kind at a bar is, a ise of first impression in the
appellaw ais entitled, as matter of right, to stay of Ninth Circuit. Forrenasons set out ibelow, the Cout

L money >dgment or its equivalent entered by court holds that HUD, as an agency of th U~nti Stdes,
below* -'>,.id.Rules, Civ.Proc.Rule 62(d), 28 is not eaitled a y as a matter right.
U.S.C.A,.

PACTS
21 BaNKRUPTCY 3776.5(2)

51k3776.5(Z) Capital West Investors, the Debtor, is a single
Order coming Chaper 11 plan which altered asset limited partners4ip owning a multifamily

. debtdr's obligations under deed of trust note was not housing proq in Fremont, California (the
"money judgment or its "equivalent," enforcement "Projedt"). Riggs National Bank of Washington,
of which would be sayed as matter of right upon Trustee ("Riggs"), whose interest in this matter isfT appellant's posting of su sdeas bond. Fed.Rules represented by its servicing agent, Reilly ('Reilly"),
Civ Pirocule 62(d), 28 U.S.C.A. holds afirs Deedof Trust Note on the Project in

the amount of aproximatly $2,600,000. AFN1]
See publication Words and Phrases for other judicial HUD insures Reilly's Deed of Trst pursuat tO
constructions ad defulitions. 221(dX4) Of the NationaHousg Act.

5 7[2] BKC 37763) PN. Bece Rely repreens Pis, Rigs' claim51k37,76.5(3) u ,xs r lfeaed to a Rels.
Order confiring e11 plan which altered

.- tebtor's obigations tdeoed of trust note was not 'Mg bauptcy court issued a Memorandum
" . .money jiiili e' or itS 'equivalent,' enforcement Opinion on July 23, 1994, holding that the bebtor's
of whch 'wold be stayed as mattr of right upon Plan of Reorganization ('the Plan) war
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confirmable. On October 21, 1994, that court Procedure 62(d), which governsays on appal.
entered an order confirming the Pan (the TPa) i rule provides that -(whe an ppea} is tken the
over Reily's objection. HUD filed a Notice of applant by giving a suprsedea ood may obtain a

Apseai the, bankp +corwi Februay , sta 2 tion fottaJned in
1995. adeetdtpuuetsapainitrCt su bdiis (a) ofti ue F4]Tcecpin
court, rather than befoDM the Banirutc Apelt fue6() ar*a itelcoy orfnljduu

PaneL in~~~~~~~~~~~ an aon fp'an injunctionr in a weceiership
H~ ~ ~ ~ ~~~ ti a' judgment or order direcing an

VU P"ea" to appeall Ftose, po0ostat acui in an acti= for i cincmi of letters of

confirm Plan povisions (1 e the fir Dehich rdrs Way 0yb stayedtbyordern
of Tns Note on the Prjec t1o eliite the ofe Ou= (N

insurance ;an !b rv' icc z ded st ifro ash lliSetirety. Rul 62(d) .1rJidesj s1a

^ ' Ll !bll3 k ri'llljL.' rw !.tk atpa is take the 4p1lint bygvn

suVUrplus nly;' (2) excisimig languag t$aaZ Ivsi

HUD. in th event it cUires dtlo to ~h~we, ~ ~ ~ otMayik~ a stay statJecoA ti

,w Jim of

ttetmhe Mr du () of l
(.ln iy zoaleSerrate of ir Oa aft laegtvena* thetw"eofli g

the samneprat as onjits p~v.6esstn2INo)oni ot e ocefajploropourgteodrV
tathraeroIde th# holdr fot1[1p l# pea.a h cs a b1Te~

rat i" ['I 1~~,~ Iue~l2 pro le.eaey
PII!,PT L nJJh A19J U1,5 MV'AUWM UG

[111 codigt~ h Jnw ~V ugswzno hllpoeeig b'~ke o
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enitlemn haofnlzic4' napa to. ~ se~~ re"o Of Ior grnig fa

nof rerntitae 'i oft A mo~ u~in 4~g h agaeo ule6()F o

cntidchX3 ~ ~ 1hasn eoinn iimthat ~bcnaa appal6 a~knth
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(1973) (herenafter & Miller') (indicating Circuit considered whether a party appeling a
that [Itpw stay issues as a maw of rht in cases government health inpcti order is entitled to a
within the nde'); 7 James W. Moore & Jo D. stay as a mattr of right under Rule 62(d). In
Lxca s Moore's Federal Practice § 62,06, at 62.31 holdingthat an appellant is not entitled o a say as'aV (2d ed.1990) (leriohte Moore) (noting that mate of right pending appeal of such an order, the
*fbly doing all the am necessary to perfect an court indicated that Wd the frames thought about
appeal ad by giving a proper supersedw bondan the point they would have limited the sight to anL j appellant may obtain a sWy as of right",). Expressio automatic '243 stay to cases wherc the judgmentunius en clusio aleius: expression of *At being appeed *om was amoney judgmet.' Id. at
thing is t exclusion of another. 526.

FN6. Where Rule 62 provides for a dacrenoiay The Ninth Circit a similar issue in
as wosed o , mndtory) stay, it does so in National Labor Relatons Boad v. Westol, 859
zunmisakable eris; 'the court in its disretion" F.24818 (9th Cjrl988). The question in Westphal

my suspend, mody, testel or grant an was whether a t appealing an order directing
injf.' Icd.R.CIy.P. 62(c). compliance with NLAB subpoenas is entitled to a

say of the order as amer of righ t und Rule,62,
Most of te. cases interpreting Rule 62(d) to entile The Ninth Circuit expressly adopted the reasoning

an apllat to a stay as a matter of right upoa of the Donovan turt in holding that in appellant i
posting a supersedea bond appear to involve not entitled to a say of right pening appeal an suchL appeals taenfr mone j judgments (or, as an order of enforcemNt. (FN8j Id. at 819; see 16discussed below, the equivalent). See Americm Wight, Miller & Cooe. 36, 3. 1, a 63
Madufacturers utual lnzux w Co. v. American (1994 SupplementY (indicating that -Rule 62(d)
Broadc ci igg'-P *'a'az"U" Theatres, Inc., 87 S.Ct. 1, provids an automatic stay upon filing a supersedeas
3, 17 L d.24 37 (1966) (ar, J., as Cikcu only nses of a money judgnmt-). [FN9]
Justice); ,,,,j o .vWashington Metropolitan Area
Tranit A ority, 41 F.2d 1157 (D.C.Cir.1988); PNw. This reslt Cor ith the rle of stantory
Clark Co. v Hogan. 296 F.Supp. 407 Construetion that the plain language of & law
(S.O.N.Y.,969);, Dpew .v. Reyolds Metals govers unles its, 1iel appcation produc 'a
C Comxpany,,,304; 1F.Su. 111-16 (D.C. Mich.1969), result demonstablyat odds wiieionsofits
tev'd on other grounds, 429 P.2, 324 (6t draftes.' Grifin 'v. Oceaic o=ntractors, ., 458
Cir.1970).1 jFN7J U.S. S64.571, 10 S.Ct. 3245. 3250, 73 L.Ed.2d

973 (1982). Were the say to in Rule 62(d)
PN7. 1. ral Trade Commision Y. TRW. 628o D limd to money jud sn appeat wld
F.247, 210 n.33 ,(.C.Cir.i980) (idcating in eied tsch a stay peiga ood rr
dicta that 'it is clear tht stays of district court notsp allyep o hel|rnle-for wh a
enfore~nt orders [at ise was an order enforcing ntda wod be ' t status
a spoe duces camh issued by the FITCI should quo.
be ovenied by the dsctionary standards of Rule
62(c),and 'should not obUin as a ,aCer of right FN9. But ate feCr v.,Uhted iStates, 451 U.S.

to R5 t 62(d)"). Unied States V. Und 1306, 101 S.Cr. 3161, 68 L.E42d U28 (1981)LF G VC~Mlin,130 F.R.D. 684, 686 (Rehoquist 'Jl, i sc)t(idticang in
C SS-t-19!)~~~~'tu l1 the awmatiC stay reters dicu tta 62(d), proidVi foI Aa * slay andL '} . ' ,'o m C~ a d holding that the that an order enorcig an, summ o s f l

goverinnent is not entitled to a stay of right pending outside e exeions of 62(d)f.i4plying dtt the
appeal of an order releasing a seized vessel), automatic stay i, not limited to money j~idgntemto;LI 4 Ninth Cir ta United States v. Nve, 80 F.R.D. 461

t *s + , +1 3 Wt iwh Ciw (EJD a-1~978!Oio' Iu4~o t tf(E.D.a.1~7) O1o4m tha aJ orde'to ecnforce an
cle eet ,to the iii. of the tay of right to iS s s oms wdt ia d(4) an ( y)
appeals Ahn , jdg ts the above-cited tht 62()prove f a stsa it pen
cases s s| un D o v., IFS t~caall Rtiver Foundrypp of irl i
Co., 6*i R2d 524 th Cu.I982, the Seventh addiion o relying on c ad NevHUD also
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relies OD Metz v. United States of Amerkc, 130 etement to a say under Rule 62(G) pplies solely

F.LD. 458 (D.kaa.1990), In re Olson, Civ. No. u> money judm or the quiva d a order=

864138, 1990W L S725 (Dan.1990). J. Peci6 diren compliae with NLis subp s

C tia, Ic. v. United Stats. 5f78 F.Sup , 1318 neiheir.
(.P.L ~i94). tamong zoter aes, for & -
positiontat the Rule 6(4) stay of ght it not PNlNi sa so Me;z v. Untd Stes

'lmited money 3udgments. W, le these cases 130i ,RD. 458 (DXan.i199) (rwan stY ofijr

~oomin anguge rgualy upotieothtig tedg appwa Of, Judgment hligra
propoauo heirj actual holds extd ithe priopeiysbt to forecosure); m'n ueOlson, Wiv.

aailabiity of eriotf rlno fthira No. '64.138 199W0 W. 5725s. -1 (D LIa 1990)

ap-eas ,fro resC (same regardin defathjdmnxcpigfo

3^ E~~~Li ~ t u 
dishreablt * 16,2.1 eb) c.S e

i1Cia.<{.i v. Uked Staes. 578 F.SUO. 1318

Wlen an appeal is taken from i judgmeiit that isi (.PER1984) (fitrng or of forf iture of

not a worey jud rt or d pti of Rule 62(a) $12,50 ueueabd.
^ &t Si~trF zX XMM 10i 1- i 7twithi [tb ~ric n~ain f ths'e terris, bu is

Cu tooe I the ° of tese jgmetsAin the ins;tat cse, HUUD seeks to appeal a Ffl
mos the f ew o ia ve a i bankuty court orde a t 44
app(]ai iforIpurpos's foz~ Rule)wi' to a a 1 pla of n. By sh a

judgment 1 j'X'}f [' ,&e the jUdgI~t .X'w ich it is ' j ' De is neiter a moe jdget',l or a judem

emb[~ InF1~her V. ~Exx~n 1 53 P.2d in an- action for an =njuctio or ~in a receivership L
936. I 5hi.~2 h it ici ~n o atoo judgment rodrdrcingatq~~~~~~~~~~~~t ~~~~~~~m an =cenO
for c4a*M ;-~i1' Xd4 lIq~ mon~lr' j W! njj patent. Th qestion he becmes-wher an orderl

dcaoyjdmn bni itute4 s ,a ,mone judgment any of th~esepd for wo forjj Rulei 62(~d).

for l1 I ;1'8 i*

thel in Donova, 4 An order conto apl of r orgnio

dedto be in A pey it asl noty ofpi kiiM

SH206a Wi6[nie ffaie v, Masii to do tder orer coA xn thoepas u

for's B v m f isi t e a partt to do or

Unie m iiiiillI |;I'6lili0liol 'S.Cll ~i61, I refrain fzMm dinmg i;a paricla act and thus~

L iEl~i1 J 6d d28L$98; RAhiist i.[, hs Cirlaiit aprxmt |~ injncton ,r it ma' on

Jutie) Adcnn ~at qaea re wins o panalogu neite tof meoneyjudmatns
~nto~g ~n ~ pm~inons with a mandatos ino banjunctions. wqK, ~ a"i

WA ani~o ~id). rde in so~mtoniK

Hod liel i he Wtpliltain's ciation F. bakupt a ordr makes multiple provisionst
!jlELE0ljj~l Ci~raEWs jpproah ne uleR e~g.. for rbothijutie an moear ele, the7

i44# ls~!iMOr comparaNb t moy tourt o mye requird to sty pNay of 4m

' rcTt~ns b, Rufle 62(a4 isiot the order ,s to 'ozne o;f''isi a pvionsbto other.

lr l$11ntrltCj Wrstphai ecisint fis Se 11 Wrgt & Miler1 2905 at 325-2

L

q c hm y a dg n or d ni of th ns

1abloWna like -- hie order of r>ght 'u , s'iprrsas heo award but

b pn~acewt ~J not htte lto t augmn ht deals wt

~4~z(4)nI~Ru~ pproam,~ uxcner1 Kmi ijntveziV).Te~ potincowteOre

2I(pva).il bcas rie corle t a money u t may bexscutec of
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a as a mar of t, whereas a portion nlarging thedebtor's obligation to, I on appet,comparable to an injuntion may n ot besubject to a then satisfaction of that award likely entais away at all. reduction of the debtor's obligations to the non-
appealing creditors.fl Whatever the merits of suc an approach in the

K ordinary case, separate analysis of the components Whether or not more like the one than the other,of an order is inappropriate in analyzing a an order confiuming a plan of reorganization, taken
bankruptcy order confirming a plan of as an aggregate of its components, however multi-reorganization. [FN121 'Unlike the components of a vazied, is not comparable to a money judgment or a
garenaiety order, the components of an order judgment in an action for an inouncton orz cowirag, a plan of reorganization aw receivership, or order directin an accountnginterdependent. While execution on one component an faction for infringeme of letters of patent.L of a garden-variety order can generaly be stayed FNI3I p An order *245 m g a Chapter 11
pending appeal without affecting those componets plan simply represents the court's determination that
that are not stayed, the same is not rue of an order the plan passes muster tnder 11 U.S.C. -§ 1129,confirmini a plan of reorganization in bankruptcy. e.g., that 'the plan is ,fair and equitable, does not

uifairly discriminate, and is not proposed by anyPNIZ. Even if the Coun were to separate analye meuns foridden by law.
L dx~~te porfions of thle Ore on appeal, the Same

ultimae res wou obtain. The portions of the FNI3. But see In re Rape, 100 B.R. S
Order that HUD appears to appeal confirm Plan (ankr.W.D.N.C49S9) (bolding withu anayss. provsions that (1)alter d first Deed of Trust Note that the United States u entitled to a stay as a mater
on the rect to eofinate the reirements that the of right without the necsity of .postin aDebor (a) pay mort&ge insuran&ce and (O servxce supersedes boad pendiag appeal op a baruptcy
jun3or deeds from cash surplus only; (2) excise Ct'sorder omng, a chapter 12ipla).L ltanguage dhaipermts HU), in the event it acquires
tide to the Projct, to termina thel of li Bnsewie, sty of righ udrRu1e62(4) has
mortgage holders; and (3) entit Reilly to a lesser been limited to anappealtfrom a money judgment orrate of interest on is Note than the rate provided its equivaeniwhch limitaion t p ples ofthe holders of oter Deed of Trust Notes. Except stare deci'sis require Ithis Court to" follow-and
in senses too remote to recognize for purposes of because an! ,order of confirmation 4isnot a moneyRule 62(d) analysis, as to these provisions, the judg t or the like, MUD is not etd to a tyOrder is not comparable to a money judgment or to as a matter of right in a g te banrup

- tlhe orders within the exceptions of Ruke 62(a). The Court's order, Onte Plan. [FN14] The only
provisions subject to appeal do not, at least in the stay aaable appe of sutihanorer is theL ordinary sense, award money or commaod action or discrtioay hty the Cort iai already
inton. Rather, the concern the terms of Deed of denied. [ 1515

7 Trust Notes, moe or less beneficial to the parties toL the bankruptcy: they distribute rights, however FNl4. That Bankruptcy Rule 7062 suggests, an
contingent Thus, analysn of the eparat the Advisory Committee notes to the rult providAe,provisions of the Order yields the same result for that orders confirmiag plans of reorganizion are
purpose of determining the trea-et of an order not excepted from Rule 62(d) per Rule 62(a) do not
of confimation under Rule 62(d) as does alsis compel a contrary resuk. Neiter the rule nor 1heof the Order as awhole. Advisory C noe xand the Westha

muitation (of the Rule 62(d) stay of right to money
Consider, for example, the situation where a court judgments) or detemmn that orders of conformation

stays pending appeal the execution of an order of cotsitae money judgmets for puposes of Ruleconfirmation only as it relates to the debtor's 62.
obligation to pay one of several similarly situated
creditors out of the same pool of the debtor's PN15. Had the Rule 62(d) stay of right not benproperty. One creditor's gain is likely another's limited so appeal ro moey judgmet or theloss. If t Appellant creditor is sUCessU In eqvalew, HUI) would be entitled to a tay as

Copr. ° West 1995 No claim to ong. U.S. govt, wors
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mager of r g appea of e O.
Becaue #hsuXbje to the excepdto of Rule 62(a),
Rulk t plai lguapg of Rule, 6() addes a

puary l a Judxnew to a y as Maer of
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.abe I of xu>e 62(4)do Hitdinj : . ordei
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HARVARD. LAW SCHOOL
by .. CAMBRIDGE MASSAHLUSLT-n 02138

Ls -

TO*: Members of the Advisory Committee on Bankruptcy Rules
FROX: Kenneth N. Klee

Fed. R. Bankr. P. 7062
DATE: August 2, 1995

Since I am uncertain whether I will be able-to attend the
September meeting of the Bankruptcy Rules Committee, I thought it
would be useful to share a few thoughts regarding the urgent need
to clarify the application of Rule 7062 to orders confirming a
plan. Whatever is done on the merits, we should all be able to
agree that the worst result is to create litigation and
uncertainty through an ambiguous rule of procedure. Rule 7062 is
such a rule. Nobody can be sure whether and to what extent the
Rule applies to an order confirming a plan. The Committee should
act toeliminate this uncertainty one way or the other.

In an effort to conform the Bankruptcy Rules to the Federal
Rules of Civil Procedure, Rule 7062 largely incorporates Fed. R.
Civ. Pro. 62 by reference. Rule 62(a) states in pertinent part
that 'no execution shall issue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration of
10 days after its entry.* This rule was drafted to deal with the
ordinary adversary judgment. It gives the defendant an
opportunity to obtain a stay pending appeal before execution or
enforcement. It does not fit well with an order confirming a
plan for the reasons developed below.

Before discussing how Rule 7062 applies to an order
confirming a plan, it is fair to address whether the Rule applies
to such an order at all. one court that considered this issue
with respect to a sale order concluded that the Rule didn't apply
because there is no execution or enforcement of a sale order. See
In re Ewell, 958 F.2d 276, 280 (9th Cir. 1992)(construing
predecessor version of Rule 7062 that did not expressly exclude
sale orders). To reach its conclusion, the court ignored the
plain meaning of Federal Rule of Bankruptcy Procedure 9002(5)
which requires the word 'judgment', in the context of an
incorporated federal rule of civil procedure, to include many
order appealable to an appellate court.' Certainly a
confirmation order is appealable. And in the context of a
contested confirmation, Rule 7062 will apply to the contested
matter unless the bankruptcy court orders otherwise. See Fed. R.
Bankr. P. 9014.
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Whether Rule 7062 applies to automatically 
stay a

confirmation order is particularly important 
where the

circumstances require, or the plan provides, for an effective

date to occur before 10 days following 
entry of the confirmation

order. For example, the plan may provide for a year 
end sale; or

the plan may provide for new financing 
that may be obtained

withina ow OfndoW. Of course the clever lawyer can ask the

court to waive application of Rule 7062. And if this is

contained in the plan and disclosed in the 
disclosure statement,

perhaps there is no problem. But for the ordinary lawyer, the

rule creates an uncertainty that is aS trap for the unwary. 1111

Moreo'~er, when lawyerls ,for the purchaser, seller, and financier

are required to give opinion letters, the 
uncertainty created by

the rule can add unnecessary transactions costs.

On balance, I am of the view that objecting parties ought 
to

have a reasonable opportunity to obtain 
a stay of the

confirmation order before it is enforced. 
But even if the

Reporter and the -Committee believe otherwise, 
this Committee

should act lto eliminate the ambiguity in Rule 7062. to maintain 1

the statusquto is to perpetuate an uncertainty 
that never should

have existed in the first place.

As a postscript, I apologize for the rough form of this

memo. unfortunately, I haye just returned from sabbatical, moved

across the'cbuntry,' and not yet unpacked my 
boxes. Whether or

not I attend the meeting.iln September, I am confident-that you

will consider these views as you deliberate 
changes to 'Rule 7062.

L
L

. -. . .



LI TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO RULES 3010, 3015(f) & 9014
SUGGESTED BY THE BANKRUPTCY JUDGES ADVISORY COMMITTEE

DATE: JULY 10, 1995

The Subcommittee on Bankruptcy Procedures and Rules of the

Bankruptcy Judges Advisory Committee (referred to in this

C memorandum as the "Judges Committee") has recommended amendments

'to Bankruptcy Rules 3010, 3015, and 9014. These recommendations

LI are contained in the attached letter from Judge Judith Klaswick

Fitzgerald dated November 30, 1994.

Rule 3010

'The Judges Committee recommends that Rule 3010 be amended as

follows:

Rule 3010. Small Dividends and Payments inL +, Chapter 7 Liquidation, Chapter 12 Family Farmer's
Debt Adjustment, and' Chapter 13 'Individual's

Debt Adjustment Cases

(a) CHAPTER 7 CASES. In a chapter 7 case no dividend
in' an amount less than -$-5 $30 shall be distributed by the
'trustee to any creditor unless authorized by local rule or
order of the court. Any dividend not distributed to a
creditor shall be treated in the same manner as unclaimed
funds as provided in § 347 of the Code.

(b) CHAPTER 12 AND CHAPTER 13 CASES. In a chapter 12
C1 ' or chapter 13 case no payment in an amount less than -$i $4,5

shall be distributed by the trustee to any creditor unless
authorized by local rule-or order of the court. Funds not
distributed because of this subdivision shall accumulate and
shall be paid whenever the accumulation aggregates $g! $45.
Any funds remaining shall be distributed with the final
payment.

The $5 and $15 amounts in this rule have been the same since

the rule was first promulgated in 1983. Adjustments for

L
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inflation have not been made.

With respect to the $5 amount in Rule 3010(a), the Committee

should be cautious about increasing it too much. This rule

effectively deprives creditors of their small distributions in V
chapter 7 cases. Rule 3010(a) treatsthese small distributions

as unclaimed funds, which means that they are paid into the court L)

and, unless the creditor makes a specific demand for the funds,

are held'for five years after which they escheat to the Treasury.

The original Committee Note to Rule 3010(a) indicates that its

purpose is to eliminate the disproportionate expense and
6

inconvenience incurred by the issuance of a dividend check of

less than $5. "Creditors are more irritated than pleased to r

receive such small dividends, but the money is held subject to

their specific request." Keeping ,in mind that the Rules Enabling

Act (28 U.S.C. § 2075) provides that the Rules shall not

"abridge, enlarge, or modify any substantive rights," I would be

reluctant to increase the $5 amount too much ($30 may be too p
high).

The effect of Rule 3010(b) is not as far reaching as Rule

3010(a) because small dividends (less than $15) are merely

deferred in chapter 12 and chapter 13 cases -- they are not L,

treated as funds that escheat to the Treasury if unclaimed. The V
Committee should consider raising the $15 figure to enable

chapter 12 and chapter 13 trustees to avoid the expense and

inconvenience of preparing and mailing checks for small amounts.

The Judges Committee did not indicate how it arrived at the '

2 _~~~~~~~~~~~~~~~~~~6
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specific dollar amounts in its recommendation. I am not aware of

F any available empirical data that could assist us in determining
1L

the most appropriate amounts for Rule 3010, or whether the

L amounts in the current rule have caused unreasonable expenses or

any other significant problems. I also think that this issue may

be of interest to the National Association of Bankruptcy Trustees

L and the Executive Office for the United States Trustee (United

States trustees supervise trustees), as well as consumer credit

organizations, but we have not had any input from them. If

proposed increases in these dollar amounts are published for

L comment, it will be interesting to see whether these

organizations and others respond.
L

kRule 3015(f)

Rule 3015 provides as follows:

L I. Rule 3015. Filing, Objection to Confirmation,
and Modification of a Plan in a Chapter 12

Family Farmer's Debt Adjustment or a
Chapter 13 Individual's Debt Adjustment Case

(f) Objections to Confirmation; Determination of
Good Faith in the Absence of an Objection. An
objection to confirmation of a plan shall be filed and
served on the debtor, the trustee, and any other entity
designated by the court, and shall be transmitted to

C the United States trustee, before confirmation of the
plan. An objection to confirmation is governed by Rule
9014. If no objection it timely filed, the court may
determine that the plan has been-proposed in good faith
and not by any means forbidden by law without receiving
evidence on such issues.

The Judges Committee recommends that Rule 3015(f) be amended

to set a deadline for filing objections to confirmation "so the

3
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debtor will be on notice and delays in confirmation proceedings

can be minimized."1 Specifically, the recommendation is that an 1

objection to confirmation of a chapter 13 plan be filed and

served on the specified entities two'days before the'hearing on lJ

confirmation unless otherwise ordered by'the court. Judge

Fitzgerald's letter indicates that the two-day period should be

made applicable to those districts which conduct § 341 meetings

and plan hearings on the same or succeeding days. A longer time

couldNbe required in districts that hold confirmation hearings U
later in the chapter 13 process.

i.
Before the 1993 rule amendments, Rule 3020 governed

objections to confirmation in cases under every chapter. It V
provided that an objection must be served and filed "within a

time fixed by the court." In 1993, Rule 3020 was amended to

apply in chapter 9 and chapter 11 cases only, and-Rule 3015(f)

was added to apply in chapter 12 and chapter 13 cases. These

1993 amendments were part of a larger package of amendments

dealing with chapter 13 cases.

Prior to the 1993 rule amendments dealing with chapter 13

cases, the Advisory Committee (through a Subcommittee on Chapter

13) studied the practice, customs, and procedures that existed in

chapter'13 cases. The conclusion reached was that chapter 13 7
practice varied greatly from district to district. In some

districts, such as the Central District of California, the § 341 i

meeting and the confirmation hearing are held on the same day.

In other areas, such as in Philadelphia, the confirmation hearing

4



L is held several months after the § 341 meeting (after expiration

rgA of the bar -date for filing claims). The Advisory Committee

decided to leave to local districts sufficient flexibility to

L generally maintain their current practices.

One of the purposes of the § 341 meeting in a chapter 13

case is to determine, by examining the debtor, whether there are

grounds to object to confirmation of the plan. If the meeting is

held in the morning, followed by the confirmation hearing in the

afternoon, it would be virtually impossible to file objections

based on information learned at the § 341 meeting before a

deadline that is earlier than the confirmation hearing. In those

districts that hold the § 341 meeting and confirmation hearing on

the same day, it appears (based on testimony of bankruptcy

r judges) that courts freely grant requests to adjourn the hearing

if a party indicates at the hearing that it wants to file an

,objection to confirmation.

To provide a flexible rule to accommodate districts that

hold § 341 meetings and confirmation hearings on the same day,

Rule 3015(f) simply provides that the objections must be filed

and served before confirmation of the plan.

L Perhaps the concern of the Judges-Committee could be met by

amending Rule 3015(f) to make it clear that courts by local rule

L may impose a time limit for filing confirmation objections. 'This

L would recognize local variations in chapter 13 practice (which

was the Advisory Committee's goal in 1993).

L I prepared the following drafts of proposed amendments. The

5
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first draft will give courts broad discretion in promulgating a

local rule fixing the deadline for filing objections. The second

draft gives the court similar discretion, but assures that the

deadline for filing objections will never be earlier than the

meeting of creditors under § 341. l
I suggest that the Advisory Committee consider the following

y~~~~~~~~
alternative amendments to Rule 3015 (f) K

Alternative A.

1 (f) Objections to Confirmation; Determination of

2 Good Faith in the Absence of an Objection. An 7
3 objection to confirmation of a plan shall be filed and

4 served on the debtor, the trustee, and any other entity

5 designated by the court, and shall be transmitted to
C

6 the United States trustee, before confirmation of the,

7 plan or by an earlier date prescribed by local rule.

8 An objection to confirmation is governed by Rule 9014.

9 If no objection it timely filed, the court may

10 determine that the plan has been proposed in good faith

11 and not by any means forbidden by law without receiving

12 evidence on such issues.

COMMITTEE NOTE

This rule is amended to clarify that a local
rules may impose a deadline for filing objections
to confirmation that is earlier than the date on
which the confirmation hearing is held. A local
rule may provide a deadline applicable in all
chapter 12 and chapter 13 cases in the district,
or may provide that the court may fix the deadline
,in a particular case, or both. WThis flexibility
is warranted because of existing variations in
local practice regarding the scheduling of

6



lJ confirmation hearings.

L Alternative B

1 (f) Objections to Confirmation; Determination of

L 2 Good Faith in the Absence of an Objection. An

[3 objection to confirmation of a plan shall be filed and

4 served on the debtor, the trustee, and any other entity

5 designated by the court, and shall be transmitted to

6 the United States trustee, before confirmation of the

l 7 ^ plan or by an earlier date prescribed by local rule

7 8 that is later than the meeting of creditors held under
L

9 - § 341 of the Code. An objection to confirmation is

10 governed by Rule 9014. If no objection it timely

11 filed,- the'court may determine that the plan has been

12 proposed in good faith and not by any means forbidden

[13 by law without receiving evidence on such issues.

COMMITTEE NOTE

This rule is amended to clarify that local[ rules may impose a deadline for filing objections
to confirmation that is earlier than the date on
which the confirmation hearing is held. A local

L rule may provide a deadline applicable in all
chapter 12 and chapter 13 cases in the district,
or may provide that the court may fix the deadline

in a particular case, or both. This flexibility
is warranted because of existing variations in
local practice regarding the scheduling of[ confirmation hearings.

The trustee and creditors may examine the
debtor at the meeting of creditors under § 341 to
determine whether there are facts that would
support an objection to confirmation of the plan.
To assure that the trustee and creditors have this
opportunity to examine the debtor before the
deadline for filing objections to confirmation,

7
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this rule prohibits any deadline for filing
objections that is earlier than the meeting of F
creditors held undetr§ 341 of the Code. LJ

Rule 9014

A contested matter, which is commenced by motion rather than

a summons and complaint, is governed by Rule 9014. The rule C

requires that the motion be served in the manner provided for

service of a summons and complaint under Rule 7004. L

Rule 7005 (which incorporates Civil Rule 5 for adversary p
proceedings) is not applicable in a contested matter unless the

'court orders otherwise. Civil Rule 5(b) permits a party to serve

a motion by mailing it to the respondent's attorney without

serving the respondent itself. The reason for making Rule 7005 )

(Civil Rule 5) inapplicable in contested matters is to require

service on the respondent (rather than the respondent's lawyer)

whenever a contested matter is commenced. Each contested matter

in a case is treated as a separate and distinct legal proceeding

that requires service on the party as if the motion is a summons

and complaint. For your convenience, a copy of Civil Rule 5 is

attached.

Rule 9014 also provides that 11[nlo response is required

under this rule unless the court orders an answer to a motion.1

Although it may have been originally anticipated that motions

commencing a contested matter will not be followed by written p
responses in most cases, the practice in many (if not most) V

districts is that written responses are filed.

Because of Rule 9014, service of responses or other papers

8



filed in connection with a contested matter (subsequent to the

original motion papers) must be served on the parties under Rule

7004, rather than-on the attorneys under Rule 7005. The Judges

Committee believes that this procedure "often causes delays in

any contested matter involving more than one exchange of

Li pleadings, as parties vary in their diligence in transmitting

these documents to their lawyers." Therefore, the Judges

Committee suggests that Rule 9014 be amended to add Rule 7005 to

the list of Part VII rules that automatically apply in contested

matters. They also recommend that the rule require that the

party served through counsel be designated on the certificate of

service (such as "John Jones, Esq. , [office address], Counsel for

Li Jane Doe").

One way to deal with these recommendations is to refer them

to the Subcommittee on Long-Range Planning which is considering

L changes to motion practice. Perhaps service of responses to

motions and of other papers should be considered as part the

L overall review of motion practice.

Li If the'Committee wants to deal with these recommendations at

.this time, it should consider amending Rule 9014. In my opinion,

L a problem presented by the addition of Rule 7005 to the list of

sections that are applicable in contested matters is that Civilr
Lv Rule 5 contains provisions that may not be appropriate for a

r contested matter. For example, Rule 5(a) and (b), when read

together, could lead to the conclusion that a motion commencing a

contested matter may be served on a party's attorney by mail. As

9
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mentioned above, the rules now treat a motion commencing a

contested matter as a new and separate litigation requiring A

service on the parties under Rule 7004. Rule 5(a) also provides
that pleadin or ,dditional cl;a . a g [ 'a' C

that pleadings asserting new or additional claims against a K
defaulting party must-be served "in the manner provided for

service of summons in Rule 4."1 Rule'4 differs from Rule 7004 in

that it does not permit service by first class mail. Rule 5(e),

dealing with;filing papers with the court, is similar to, but not

the same as, Bankruptcy Rule 5005 on the same subject. If Rule F l
9014 is amended to include Rule 7005, I think it would be best to

limit the application to Civil Rule 5(b) which permits service of

papers by mailing or delivering then to an attorney of record,

and to make it clear that it applies only to papers other than

the original motion. 7)
With respect to the suggestion that the certificate of,

service list the name of the party as well as the attorney's name

and address, I question the need for such a requirement. Perhaps L
it is a good idea to have the certificate of service indicate the

party's name, especially since numerous parties in interest may

be served in a contested matter. However, I would think (but may

be wrong} that ordinarily the party's name, as well as the l

attorney served, would be included in the certificate of service.

Civil Rule 4(1), which governs proof of service of a summons and

complaint, and Civil Rule 5(d), which governs certificates of

service with respect to subsequent papers, do not contain such a

requirement. Perhaps the Committee Note could state that the i

10 LJ



L party's identity should be included in the certificate of

N service.

The Committee may wish to consider the following draft of

L proposed amendments to Rule 9014. I dealt with the

identification of the party served through counsel in the

L, -certificate of service by. mentioning it in the Committee Note:

V 1 In a Rule 9014. Contested Matters

1In a contested matter in a case under the Code not

L 2 otherwise governed by these, rules, relief shall be requested

3 by motion, and reasonable notice and opportunity for hearing

., 4 shall be afforded the party against whom relief is sought.

5 No response is 'required under this rule unless the court

L 6 orders an answer to a motion. The motion shall be served in

7 the manner provided for service of a summons and complaintL
8 by Rule 7004, and., Anyresponse or other paper filed after

L 9 service of the motion shall be served in the manner provided

10 by Rule 5(b),, F.R.Civ.P., dunless Unless the court otherwise

L11 directs, the following rules shall apply: 7021, 7025, 7026,

L 12 7028-7037, 7041, 7042, 7052, 7054-7056, 7062, 7064, 7069,

13 and 7071. The court mayat any stage in a particular matterr
L 14 direct that one or more of the other rules in Part VII shall

15 aply Anen

F 15 apply An entity that' desires to perpetuate testimony may

L 16 proceed in the 'same manner as provided in Rule 7027 for the

V 17 taking of a deposition before an adversary proceeding. The

18 clerk shall give notice to the parties of the entry of any

19 order directing that additional rules of Part VII are



LJn

'20 applicable or that certain of the rules of Part VII are not

21i applicable. The notice shall be given within such time as

22 is necessary to afford the parties a reasonable opportunity

23 to comply with the procedure~s-made applicable by the order.

COMMITTEE NOTE

This rule is amended to provide for service of a
response or other paper relating to a contested matter,
other than the motion commencing the contested matter, C
'by mail or delivery to an attorney of record of the
party to be served in accordance with Rule 5(b),
F.R.Civ.P. The-person- ,effecting service by mail or
delivery to an attorney of record should file a
certificate of service that'r identifies both the name L
and address of the attorney and the name of the party
upon whom service is made.
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UNITED STATES BANKRUPTCY COURT
Western District of Pennsylvania

L AJ7 DITH KLASWICK FITZGERALD 831 Federal Building
Bankruptcy Judge 94 r - Pittsburgh, PA 15222-4095

November 30, 1994
m

Peter G. McCabe, Esq.
Secretary,-Committee on Rules of,
Practice & Procedure

7 Administrative Office of the
United States Courts
Washington, DC 20544

L. Dear Mr. McCabe:

At the suggestion of its Subcommittee on Bankruptcy
Procedures and Rules, the'Bankruptcy Judges Advisory Committee,
which I chair,'voted at its October I99.4 meeting to recommend
several amendments to the Federal Rules of Bankruptcy Procedure.

C The recommendations are detailed below, and I request that-you
transmit t1hem to the Advisory Committee on Bankruptcy Rules.

Rule 3010 . This rule states that a trustee is-not
required to distribute-a dividend smaller than $5.00 in-a chapter
7 case or $15.00 in -a chapter. 12 or chapter 13 case. 'The'
Bankruptcy Judges AdvisoryCommittee recommends that'these
minimums be raised to $30.00 and,$45.00 respectively.

Rule 3015. Subdivision (f) of the rule states that an
f"objection tp confirmation of a (chapter 13] plan shall be filed

L and served .. . . before confirmation of the plan." The
Bankruptcy Judges Advisory Committee recommends that the rule be
amended to set a deadline for filing objections, so the debtorKf will be on notice and delays in confirmation proceedings can be
minimized. The Bankruptcy Judges AdvisoryCommittee recommends
that the deadline- for objecting. to confirmation of a chapter 13
plan be amended'to require'that an objection be filed and served
on the specified entities two days prior to the hearing on
confirmation'unless otherwise ordered by the court. (Note: the
addition of the two-day period should be made applicable to thoseK districts which conduct § 341'meetings and plan hearings on the
same or succeeding days. A longer time would be required in
districts which hold confirmation, hearings later in the chapter
13 process.)

Rule 90,14. Rule 9014 states that motions "shall be
served in the manner provided for service of a summons and
Xcomplaint by-Rule 7004.. . .-. " Rule 7004(a) incorporates-
Fed.R.Civ.P. 4(d), which requires service to be made on the
party. For subsequent pleadings, Rule 7005 incorporates
Fed.R.Civ.P. 5, which in subdivision (b) permits service on the
party's attorney. -Rule 7005, however, applies in contested



Peter G. McCabe, Esq. November 30, 1994

Page 2

matters only if the courtso directs. Thus, in contested matters

service continues to be made on the parties rather than their

attorneysT. This procedure often causes delays in any contested

matter "involving more than one exchange of pleadings, as parties

vary in their diligencde intransmitting these documents to their

lawyers. Acc'ordi'ngly, the 'Bankruptcy Judges Advisory Committee

recommends that Rule 96l''14be''amended'to add Rule '7005 to the list

of Part VII rule that automatically apply in contested matters,
absent an affirmative or derof the court otherwise.

In addition, the Rule should require 'that the~ party who K
is served through counsel be' designated on, the cetificate of

service. For example:

John Jones, Esq. L
1111 A Street
Anytown, USA
(Counsel for Jane Doe)

The members-of the Bankruptcy Judges Advisory Committee

appreciate the' opportunity to present these suggestions to the L

Committee on Rules of Practice 'ndProocedure and its Advisory 
L

Committee onBankruptcy Rules.

Sincorely,

Judith, K. Fitzgerald
Chair
Bankruptcy Judges Advisory Committee

JKF/cw

cc: Honorable Alan H.W. Shiff f
Chairman, Subcommi.ttee on, the
Bankruptcy Code, Rules and Official Forms
United States Bankruptcy Court
5 15 Lafayette BoulevardO .
Bridgeport, CT, 06604 VT
Francis F. Szczebak .
Chief, Bankruptcy Division
Administrative Office of the V
United States Courts
Federal Judiciary Building
1 Columbus Circle, NE C

Washington, D.C., 20544
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7 '1 FEDERAL B7ULES OF CrMvPROCEDURE Rule 5

Rule S. Service and Filing of Pleadng and Other Papers

L (a) SBRVICE WuEN REQuIRED. Except as otherwise provided inthese rules, every order required by-Its terms to be servedL every
pleading subsequent to the orginal com plaint unless the court
otherwise orders because of numerous defendants, every paper
relating to discovery required to be served upon a party unless
the court otherwise orders, every written motion other than one
which may be heard ex parte, and every written notice, appear-
ance, demand, -offer of Judgment, designation of record on

.. appeaL and simiilar paper, shall be served upon each of the par-
ties.' No service neeq be made on parties in default for failure to
appear except that pleadings asserting new or additional Claims

_ for rwelief againstthem shall be served upon them In the manner
L provided for service of summons In Rule 4.

In an action begun by seizure of property, in which no person
need be or to named as ffdefendint, any service required to be
nmade prior to the filin of an answer, claim, or appearance shall

be madeupon so havng cu y or possession of the
property 'at the tine of its seizure.

(b) S : How JLI WVhenever under these rules service is re-
qdured orld permitted-to be 1ade-upona p by an
attorney the siervice shall be nade lupon the attorney unless serv-
Ice upon the party Is ardered by the cout. Service upon the at-
torhe.y"or upon a party shall be mrade by delivering a copy to the
attorney ori party bling i to the attorney or party -at the
lattorney's or party's lst known addess or, if no address Is
knwvn, by leaving it with the clerk; of the court. Delivery of a
copy within this rule means: hading Itto the attorney or to the

F - Fert or leaving it at the attorney's or party's office-with a clerk
L or other person in chasrge thereof or, If there is no one In charge,
l~eaving It in a cospicuOus place theri or. If the officels closed
cr the person to be served has no office,leaving it at the person's

7 dwelling house or usualplace o~f abosde wth some person of suita-
L e age and discretion the#nresiding t i ervice by maln s
Lcornplete~up~on naiLing.

(c). *,w kknu ops DEUnwD Ts. In any action in which there
areA wlusluay large numbers of defendants, the court, upon
motion or of :its oWnnitiative, may order that service of the
pleadings of te defendants and replies thereto need not be made
as betin dats and tiat any croos-clam, ncounter-F claim:, Worlnatt con tituting an voI or affirmative defense
contai nedthrin shal be deemed to be denied or avoided by all
o the pates and that he fiof an such plea g an service
therefpon the plaiif constitutes due notce of it to the par-7~~~~ tiues. A> coy of eve# sich order shall be seved upon the paries

In such manner zi& ftorm as the court directs.
(d) PIr&flG; R C- OF uic. All papers after the com-
aint e r to bes uponpa rty, together ith a ce-tif1-

cate of service, shll be fied t the court within a le
Ltimeat erie butthe may on motion of a party or on
itsiown ini aive order that depoiltions upon oatl exaination
anind itrga q for documents, requests for admis-

L~~~~e4K1, 'NI'b
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slon, "and answers and responses thereto'ot be filed unless on
order of the court or for use In the proceeding.

(e) FPILUIG Wfl mu COVXT ~DuWWW. The filing of papers with
the court as requdired by ths rue shufll be miade by filing t hem
with the clerk j f the court, except that the Ju dg a mtt

; ijl may pr th

papers to be fied with the jug,4 in which, event the judge shall
niotethereon the filing date and forthwith nsmit itlhem to the
office of the clerk A court'mayb permit papers to be
tiled by facsimile or other C meanf sueh mes p are au- [
bhorised by andt consistent with slih the Ju-

diclql Conference of the United State The cle s tlleno r

to accptr forb filidgwany paper presentwhichrethat pupoe solely

(Asmen itS~crJa. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. r-
Jultoy Z d, 1970;itA A 2 98 e ug.' I, 1_91'6 8kdar arI. 1987b eJf.u
Aug. 1, 1987;WApr. 30, 1991, eff. JDpec. 1, A ., 1993, eff.
DDec. 1, 1993.)'
bV W. A, -Mac

CoxMPTATON. In computing any period of time prescribed
oed by these rules, by the local rules of any diStrict court,

s~bt kdof pcurt, or, by any'pp~lk'ablle statiite# !the day of then
lact, ient, or detault from w*ich e dsigad peod of timeI

j 1 % ~run shaill not, be Inclu'dedsThe~lat do* o the peldso a
l .compu v.^ersha ll Included, unless It is a. aturdaya 8andt, or
. a~leglilhd day, orw the ,-act'to be done is1the gofa

paper In co , a day on w *ich weather r other cditions have 7
niade kthe offi of the .lerk of the dlistict, co bsble, in

wich event thierit runs until the end o the net day which
.s not1 one of tays. When nthe priod of time

. p4cr4d or allotbwil j5 lesis ; -than fdaiys, I edate atur-e'I.~~~~~~~~~~~1 | i ~II Matdo liaysbeur- i
^. ̂8!1, tIn l and n Riile 77(c) egalhd]i hday^

, iti~~d Xw Ye~s Day> of, -9iter 13i ng,' Jr.,.r
Waslulton's -Birthda modal Da, independence Day, 7?
,Pz~esldt or thle Conrs of the ted States, or by the st~ate In 7

.({b) 'EGi~wM q. ven by these les or by a notice given
thereunder or by order ict an act required or allowed to
be at or withi a s ed tlie, th urt for cause shown
nyl at 'any time in is etion (1) with without motion or

noticeorder theper led, req erefor is made
before the expiration of thie period priginally p bed or as ex-
teided iby a previous 'order, or (2) upon motion e after the 7
exp*ration i, the si~ec~fI~d period permit the t be done
where the fture to act, was the result oif excusble n lect; but
it Iay not extend the time for taing any ation un R ules
50(b1 an~d (cX2). 52(b). 5*(b). Cd) and (e), 60(b). and 74(a), cept
to the extent and under the conditions stated in them.



TOm: a:vXsY COMTE ON BAKPC RULSL.
M. ALRM: BJ. MNIC~e IMEPORTER

RE: .A UPTCY RUE3 3017(4d)

K d MTE IJULY 14, 1995

L Bankruptcy Rule 3017(d) governs the distribution to

creditors and equity security holders of certain materials (plan,
L

disclosure statement, ballots, notice of voting deadline, notice

L of time to file objections to plan confirmation, notice of the

conim ation hearing, etc.) In a chapter 9 or chapter 11 case.

L Proposed amenaments to Rule 3017 (d) were -approved for publication

E by the Advisory Comittee at its March 1955 meeting and by the

Standing comittee at its ouly 1995 meeting. n addition to

L stylistic changes, one substantive amendt was approved that

would give the court flexibility in fixizg the record date for

K the pose of determining the holders of securities who ar

entitled to receive the -vote solicitation materials pursuant to

this subdivision.

A cow of Rule 3017(d), which Includes but Oes not show tby

strike-outs or underlines) the proposed andments aleady

Lapproved for publication, is as follows:

........Rule 3017. Court consideratio of Disclosure
K Btationt inChater 9 )(unioi0Llty and

cdapter 11 6eorganisation cases

Ad) TRANSMISSION AND 'OTICE 'O WITED STATES TRUSTEE,F ~-azEDiTORS, AND EQUITY SECURITY HOLDERS. Upon approval of a
disclosuzre statement -- except to the extent that the court
i irders otherwise with respect to one or more mnimpaired
.clases of creditors or equity security holders -- the
debtor In poasession, tiistee, prent of the plan, or

re
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clerk, as the court order shall mail to all creditors and L

-e.quiity secuity holder, and i a chapter il reorganixation
'ca' e sihal- transmit to the ited tates trustee*

(1) the plan or a court-approved summary of the plan;

(2) the disclosure statement approved by th courts

(3) otice of e tie wiinwhic acceptances and

rteijectioso te plani~ b te iedj and
(4) any other AufonRation as the court y diect.

incluini any court o appog the H
B cO'sur ftatmn pr; A- court-approve 'summary.f the~n<' cpinpron.dy

in addition, zotice of the time fixed for filig objections L
dthe bearigpn riaton shill. be mailed to all

freldit~tIO ad qi~t eerty, holder iacoasCe with
- ule 00 ( a fo of lallot ooig to the
apprcoriate QffiSa.oshleaidocreditots ad

equity securrty hdifer e to vot 6n the plan.a Ifthe cour op onisti. tted only asuunary ,o H
t.he pn i trn1 s it h r pnir the plain shall

be povied n ~ues pfa prtyin nteestAt the plan

roponenut of s fpen. lUe the t wor es, tSatU y the plan
shallot ay Iae class2 o t

casimdsiaednte pla is impird, an totice of
the nae:d drs, 1 te Korn* ro *homl the p lian orIC
summakry fte asan scoretaeetmybe obtained
mlUponrq tad~ h 'aip prop~ent 'a penve shall be

maild t .3mb~e ~the ni~ai~4 cashtgogthier with the
noItic ftete O~4~rf~ betout n the

subdvison, redtors~ndequiy ~cudy bolders sAMIl

othrLei uiis ?OO nte4t "i B.rdrawrv ngH
the dA41C ou*s~~i~ #.tte r~te aefxd by
the cuto asntietn iaig

Prior to 19 9l bs~erturdZ l rditor and

equity security hblaeri ecveapnaddiClosure statement.
Without 'any excet ins clauses 4do not

-voteo the 11rule prv1d * clse wihsufcin information

to object to c~us dsrd
Au areslt of a fe lrg ases, most motably te?*c

2



case, In which very large clases of creditors were unimpaired.

the rule was amended in 1992. to permit the court to order that

these materials zot sent to one or more initpalxed classes

(see first sentence of subdivision (d))e If the court so order..

the ule requires that iotice must be mailed to such classes

nforin~g them that they aYe designated in the pIan as uimpaired

and toti them of thenae and address of the person from

L whom the plaand disaclosure statement may be Obtained upon

r request and at the plan proponent's e .

The intention of t ttee n 1931 w as that tsaew

xception would be used in ar ases where the - e of

printing and mailing the Iplan ad disclosure statemont to large

l Zumbers, perh thousands. of unimpaired crditorS was reat.

-, .The Committee Note to the 191 m t to Rule 3017(d) stated:

'Although disolosure statements nwble tembers of
..- impaire4 classes to smake infoied Judgments as -tor whether to ojeet. to- confrmation because of lack of
fheasibiltyor other' groundsin an unsl ~case the
lesbl .' `- 'ij , U,,N,'= Us %

- r' be ntto such cl-sesif to do so would not be

L . . . feasible considering the size of the unipaied classes
laid the e nse f p ti a a g

Ken- e ih sugsd tat Rule 017(4) be a ed further

to give the tourt. isretiont order that te pan, disclosure

.statemet, and ballots not be miled to ~aired classes, as well

r as uimpaied classe. If the court so orders, the impaired
Lwi .-. i. .p d , e l

treditors or terest olders would receive notice f the e

dandadres of the person from whom they could obtain these

r douments. n a, preliminary discussion of Zen* suggestion at

the Mach meeting, erry 8mith suggested that a brief (one-page)

r - - 3
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statement be sent to any such class informig them of bow their

claims are treated under the plan. Z ,believe that the following

amanents _axre consistent with these suggestions

I Ad) `7R8MISSON wA ROTICE TO =13D SATES TRUSTEED
2 CRE . AUD RQtT , 'OnERS. pon approval of a LJ
3 dis closure statement -- except t! t3* .n tt the court
4 orders othervS4se with ~espect tb one or more dtup&cSme 0

5f clastes of ;reditor.n or eqat s~erty holders -- te
4 de~~iotlas ine pSsaesmint twusee, hrp~n fth ln r[

6 cler te cr or and

S s1iiy sc e oldes a lhapte:ir 11 organiation[

S casse sha-trait to eUited #aes tuitee,
10 1'. .the) plan or utt smatyo the la

11 (2)lrk a the diclosuertt I~~re by hecort

12 (3) i-otice of the time W*~hii t I'l ane anodnHills~~~~~~~~~~~~

1; ar t r

207 of ~he plinSb 'a out n. - plan;16 n addition. nieothe time r fi~l oections

19 and te htear~ig on co~fifmatto~ sh4l be maled to all 7

21 R~C 200 (b)~inSC 0xce1t o ~ ~ tevourt;r
22 :& e9e Ln

othervi.. wth m1 e 6~oeo

23 ;dtiorsr-mit :- balo
24 14Y confoizo ko er, KIIa4 D'orm , ha4 be ailed

is coftinhoeh ppcpr.I

25 - to redor and euity VUeI to teon

26 the pl. I= UU .h or ~noa~s'~tamte rol
29 sua ;t f thpla i te . te courtiionor the

23 are al e rvied reuto[t~

30 discloste t tement and the plan rauary of the pln
31 shall aot be aled to any S rd ls, aL

4 ' 7



form of allot, ttt the an or

2 pt~Nmarvo h =lns4 o e mailed to any imtaired2 _t ___2' 0

t ;caasL. notice tihat theclas s designted in the plan as

' unimpaired oa thatiti u a as 4iffnalrAA a brirf

statment of the teeatmeltdof t l rd

- bL.bf~S1iZ..and notice" of, the name And address of the
; ~ ~ ~ ~ ~ ~ ~ ~~ ~o th pla and f h

ipe rson from whom the osummary of the pl d
Idis^closure statement may be obtained upon equest and at the

9 p ; lan proponentt's e , al be maild t members of the

tm~i 4 - la~sss together withthe .otice of the time fixed

- fot filing objections to and the heagon confirmation.

2. For the uoses co tis ubdivisi, ceditors equity

13 sity holder slinclude oders of *tlolk, bondts

2. 14]entures. motes, and other secritis of eo ona the

date the order approving the discosure statemen sa etered

.or lanothier date fixed by the court, for cause, ate notice

and a hearing.

COWIZOflE , ,TE

- E is amended to give the court
discretion to order that, one or more impaired clauses
-tare ot .entitled to rrece1Jve ballot fom, disclosure
statemen, d t Ie p an or summary of the plan, except

-"for those cus memrs that mpeciaficly request such
- douments. ThisAmendment is disagned to ave the

L ; expense of printing Ad maling ese matera to
- - -clases cofiisting of e nbrs of ditors or

q-uity security tolders f the plan p ent states
that it $tends to s teouto conirm the lan
za: nl~der 1l 1129 b) with~ut the acceptance of u ases

. a The rule as aMeded would irmit the propoent of
.. pl.aan to avod the need "to l.cit accep aces of any

impa;ired class8 vhs accelip~tance ofthe lan, is not
requirdfrcnimtl Thrfore, *e~ for the courtI C~~~~g <.S.''~~~ictet on e 'tee
-:*xercise itdiscretion to order that Vote

- .- solit~ation aterials not be mailed to a4l miebers of
an ri- - -- - red c ss.t the iourt should terine tat the
plan i8 likely to ssy the rquirement for
confirmation =nder 'I $29 (b) ,Ancluding that the plan

I m - - is fat.ran~d eqitablO and doe! not discriminate
L unfairly against .-the l~aired class. The cour also

should dletermine hat te coast of printing andmailing
. .~~~~~~~

rE1 f



theue materials to the claus would be" , substantial- as
o outwegh e oin hemer with,
the plan and 'iSCl Vrre sttemPt.

I the court ,rders, that, a, ipartiular ,aired
6las 21t recive voeoiitio maeials, the

Troeonenhit o t a th m o

ltri ta eo tte dtroc o ert tat 1their -

oliiticg avotes of ine or "or t. wilrei uClnder The peln as

would be to llid thevoate atn solds taeion fateroals to

Iyzass that,e plnr sda 1y29 tb)he plan ad dowi . Sectlon ,J

o1 =9 (b) S eri tsiv apdoa * W -g W*i; z Ioceng O82JJ if r
Certai requ W- sulou' aet .,M

statemen may b~ bta3.ce attepa trhent'

e xpense. T he s aO st tet of

;op~ 4edatiod aarig n he t to S ce124 tide

toy onit rM Aat0:on.9

.y tihe reason ifo ti c e I.4. triorto pe Amt, aepela

r ee ha ch ̂  diies cd P sspaS^* tint, n whic

solieiting otes of neoror impaired clImauses.Tebeei

undld e 1124 ao1)d te os oeaven rlied tie legal, t

ayclassthle,at. u tdae 12 co te ass. Seond. Sert

2 1124 (2), pI tsik cramn againdest a hos,.eptig of lefalts,

certatement a metf

Immusred ac a nge d as a resltn of the amendment to1124 made

dhe -1p24 (1e tot itherplae alteas he legaLe atal, or

contractual rights of the cl as. Third, under 5 1124(3) if te r
6 -



plan provides for full cash payment of the "allowed' amount of

L the claims of the class onihe effective date. The allowed

Lamoit of an uumecured claim does not include postpetition

interest.

[ *2Z 1994, the third way to leave a class iipaired
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

payment of the allowed claim in full -- was deleted from the

L Code. This Code amendent wat promptedqby a case, ZLZLewt

f.Valley Corp. 168 S.Rf. 73 (Baxkr. D.lN.J. 1994). in which a

L.
solvent debtor was permitted to deprive unsecured creditor of

L postpetition interest and still treat them as unipaired .e..

deemed to have accepted the plan).

L TXo illustrate. in a case commenced before the 2.994 Act, a

0 plan could provide ,or cash payment for the full allowed amount

of the claims of a class on the effective date of the plan

(without postpetition interest) and such class would be treated

as an unimpaired class -ot entitled to vote (deemed to have

accepted the plan). Under Rule 3017 1d), the court would have the

discretion to order that the plan and disclosure statemeat ot be

mailed to that class (except for members who specifically request

.opies from the plan pXronent). owern -acae commenced

after the 1994 Act, that class is "iipairedO because its wright

are being altered by the deprivation of postpetition interest.

Under Rule 3017(d), that class must receive the plan. disclosure

statement and ballots.

I Recommend that the suggested changes to Rule 3017 (d) zot

be made. First, I believe that the rule, if so amended,-would be

7
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inconsistent with the Code. Second. even if the suggested change

would not violate the Code, I believe that the benefit of

reducing these printing and mailing costs are outweighed by the

policy in favor of providing full disclosure. of relevant

iformationito ies in interet who e a ely afected by

a chapter I pXlan.

Secti&on412.26(a) of the Code provides that: 'The bolder of a

claim or interest allowed under section 502 of this title may

accept or reject a plan.' I read this to sean that each creditor

and interest bolder hs -a statutory right to either accept or

reject the plan. The only way to exercise this right is to vote

on the plan!.

There are only two exceptions to thi provision in the

statute. Section 1126 (f) provides: aNotithstanding any ather

provision of this section.' a class tbat is not impaired under a

plan, and each bolder of a claim or Interest of such class, Ae

conclsively presumed to hawv accepted the plan, and solicitation

*of acceptances with repect to -such clas trom the holders -of

claims or Interests of sch class is not req* red.- similarly.
17

1 1126 (tg) provides: . 'otwithtanding any other provision of this I

section, a clas it deemed mot to have.accepted a plan If such

plan provides that the claims r Interests of such class do not

entitle the bolders of such claims or Interests to xeceive or g

retain any property under the plan on account of such claims or

Interests. V ,



L -Therefore, unless the class is either minpaired or will not
receive or retain anything under the plan, the members of the

class have the statutory right to vote to accept or reject.

The legislative bistory to the Bankruptcy Reform Act of 1994

confirms that impaired creditors have a right to ote the

plan. Aslreported In the Congressional Record, *vta result of

this change Ideletion of 1 1124(3) of the ode, s if a plan

proposed to pay a class of clai ionca i . the fuwll alled

amount of the claims' the claus would be impaired snt1tl1ne

eiZedItoys to vote for or aantthe zlan of reoraftnllM~4fti~.

140 Cong. Rec. I 10,t768 (October 4, 1994).

Under 1 1125(1b). *J[aln acceptance or rejection of a plan may

znot be solicited after the ommemet of the case *.. u4e,

r .at the time of or before such solicitation, there is transmitted

to such holder the planr a swomary of the plan, and a written

'disclosure statement ... 'In When S 1126 and 1125 are "ad together,
L

I believe that they lead to the conclusion that impaired

. creditors =ast receive a ballot, plan and disclosure statement

even if the plan Is eventually crammed down vnder 5 129 (b).

L When Rule 3017(d) was amended in 1991 there was no suh

r '.legal obstacle to giving the court discretion to order that these

: u=aterials not be mailed to iwpaired classes because S 1126(f)

L -jpecifically says that 'solicitation of acceptances with resect

to such a ] class *.. Is zot requireda.4 2o similar

provision exists for impaired creditors.

T 9
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Polio. for not &Mending flu 2017(d)

Xf the mitte disagrees, ith my concion at the

suggested amendments would violate the Code, It should fo on an

Policy cosiade rtions. I realize that zotions of faiess are

subjective and that the Advisory Committee may disagree with my

view, but I believe there is a strong policy in favor of

providing parties whoe legal *ights will be adversely affected F

by a plan with inozmation sufficient for them to deterMine

whether the plan -eets the statutory rei st for

confimation and, if it appears that such Te uireml-to have mot

been satisfied,' to make intelligent choices as to whether or how

It will object to confiration.

To illustrate, suppose a corporate debtor files a plan that

provides that a certain class of 1nsecured trade creditors will 7

receive payment of only SO of their claims. The plan also

provides that all existing re of stock i e cororation-

will be cancelled and the Mew shares will be issued to a few of

the existing -saeholderin *xchage for a zew ,00.1000 capital

contribution. suppose also that the debtor asks the court to

order that the class of trade creditors mot receive ballot fonm,

a plan, or a disclosure state t, asserting that the plan is

confirmable without their aceptace. The debtor state that

the plan is fair and equitable because the only junior class (the

class of shareholders) is 2ot retaining or receiving anything on

account of the existing shares, and that the plan does zot

ufairly discriminate against any other class. Should the rule

20 'J



be. changed to give the court discretion to order that these

creditors (who are getting only a 50% recovery) shall not receive

a plan and disclosure Sttement, -except for those that

specifically request those documents?r U the class doesnot recivethese do, they will not

Jkow how other ilasses are being treated as caopared to their

L treatment? Perhaps the uecued b are getting 6C0

r recovery n zzew shares in the corpor tion. o that the plan may

disriminte nfairly. also, bow will these trade creditors know

L ihether they are getting at least what they would get in a

chapter 7 liq ation? Bow will they know if the pln in

feasvble? Bow dothey know if it is fair nd esodtable (perhaps

the capital cntr g made by the existign shareholders

is too low)? lo thee questions are rel t de in

whether the statutory r e for cofirmato can be met.

r Zealize that tp ed endment would require that

sLch ipaired creditor roive a brief statement telling them

what treatmen y r ive inder the pln -and givig them

:stce of the IMre of th person fro whox tey May

r equest a cp an d dioure statomenti. Bowver

-o not think that istf all impaired

L Creditors a cp of th p itself and a couct-aproved

disclosure t t.

- sod s out that proding impaired classes with a

plan a d c & stat n et does not wequire the drafting or

preparation of ne documents. Since S 1129(a) (10) requires

11



that at least one impaired class accept the plan, a disclosure

statement must be drafted and approved by the court in any event.

The cost savings is limited to printing and mailing (although 0

thse 'costs could be substantil in 'a lr e? se).

'The committee alsoshoud coasidor, whether the suggested

amendmenwts wold increase tigatiyo ,costs 4hat could offset ome
VOU114~~~,, *6l>1154r 10~, 4 llEFi rf44

or all of the savgs medud printin ad 'ailing costs.

f a planr asks e ot to rthat crtin aied

classes not receive vote solcitation tiu x ould think

that the court would have to make some r detenaion

that the plan is likely to be coeid =tdrS2129t (b). Thi

could result I ssues usually. "esed oth o ition

hearing (fair and equitable, elt*ewi editigated to

some extent at the disclosure ttepet e g

At the meeting in ac 1sd aezp if i uggestionl A0

limited to the sitation th spaid class s areceiving
payment in full ofits allowed c aon fedate of the

12~~~~~~~~~~~~~i

plan, ie. the treatment thtMoetel'99 eomActwod

have left the class ipaed4w tecss

Zen Indicated that the stgs~o~sIY ta ni

applicable to any class 'the pc6en .dtota owiAmder

* 21229(b) without soliciigted oe) nh~~.i h

Committee is Inclined to. adpzen's suggesto, tlast i

part, it ahould consider limiting h mnmn o ai a Ionsi

which the impaired class is being Mpaid nash fo ie fiull amount L

of Its allowed claims. 'his would at latpoiefl

12



L disclosure to those impaired creditors who are lo2sig more than

postpetition interest. Nowever, for the reasons discussed above,

L believe that the suggested medment -- even if limited to

creditorsreceiving full payment of allowed claims - would be

inconsistent with 12.26. 1 also think it would be inconsistent

with the 1994 Reform Act's repeal of 32.24 (3) to deprive such

creditors of the right to accept or ieject a plan.

L

L

-.

L
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§ 1126 BANKRUPTCY CODE 982

Note, Disclosure in Chapter 11 Reorganizationrs: The Pursuit of

Consistency and Clarity, 70 Cornell L. Rev. 733 (1985).

Phelan -& Cheatham, Would I Lie to You-Disclosure in Bank-

ruptcy ReorganizatiOTs, 9 Sec. Reg. L.J. 140 (1981).

SECTION 1.126 (11 U.S.C. § 1126)

§ 1126. Acceptance of plan.

(a) The holder of a claim or interest allowed under section

502 of this title may accept or reject a plan. If the United

States is a creditor or equity security holder, the Secretary

of the Treasury may accept or reject the plan on- behalf of

the United States.

(b) For the purposes of subsections (c) and Id) of this

section, a holder of a claim or interest that has accepted

or rejected the plan before the commencement of the case

under this title is deemed to have accepted or rejected such

plant as the case may be, if-

(1)-the solicitation of such acceptance or rejection

was in compliance with any applicable nonbankruptcy

law, rule, or regulation governing the adequacy of

disclosure in cormection with such solicitation, or

(2) if there is not any such law, rule, or regulation,

such acceptance or rejection was solicited after disclo-

sure to such holder of adequate information, as defined

in section 1125(a) of this title.

(c) A class of claims has accepted a pla such plan has

been accepted by creditors, other than any entity desig-

nated under subsection (e), of this section, that hold at least

two-thirds in amount and more than one-half in number

-of the allowed claims of such class held by creditors, other

than any entity designated under subsection (e) of this

section, that have accepted or rejected such plan.

(d) A class of interests has accepted a plan if such plan

has been accepted by holders of such interests, other than

any entity designated under subsection (e)' of this section,

that hold at least two-hirds in' amount. of the allowed

interests of such class held by holders of such interests,



9,83 REORGANIZATION § 1126

other than any entity designated under subsection (el of
this section, that have' accepted or rejected. such plan.

(e) On request of a Party in interest, and ater notice and
a hearing, thecourt may designate, any.entitywhose accep-tance or rej'ectionx of such'plan was not in good faith, orwas not solicited or procured in good faith.or in accordance
with the provisions of this title.

(fl Notwithstanding an other provision f this section,
a-lass,,hat is nt impairedi under a plan, and each holder
of a cla or interest of such class, are conclusiveIy pre-sumed'to ha' acbeptedthe pan, and solicitaton of accep-
tances with respect to such cass from the holders of claimsor ierests 'of such class' is not required.

(gJ Notxi'thstandg an thso f.ti.econ
ca'ss i is d e'eme fid t,~not any , oter rvsoo hsscito~a acepe a lnif such plan
provide~that thP caims or If.tersts obf suc casdo 'noentitle the holders of such c rns 'orinterests tso receive orretain any PpT under the plan on acount of suchclaims 'or 114'ieist

Bankrup t l References: 30,16, 3017 and 3018

Legisilative, History

Subsection (a) of thiis section -permits the holder of a claim orinterest allowed under section 502 to accept or reject a proposedplan ofreorganization. The subsection also inicorporates a provi-sion- now foundin section l-99C of, the Bankruptcy Act thatauthorizes.the Se~cretai of, the Treasury to accept or reject a planon behalf of the' United' States when the United States is a credi-toor r equ4 sec~irity holder. The form ,and procedure for chang-ing or withdrawing an`acc-ptance or rejection of a plan aftermnodiffcaUon of the plan is left to the -Rules of BankruptcyProced*uakre.up''y
[House Report No, 95-595, 95.th Cong., 1st Sess. 410 (1977). 1

Subsection '(a) of this section permits the holder of a claim orinterest allowed. .uxer section 502 to accept or reject a proposedplan of reorgan atin The subsection also incorporates a provi-sion 'now foud'isection ,'199 of chapter X that authothzes the'Secretathof the treasuy 'toac pt or reect a plaon behalf ofthe United States when the United States is a creditor or equitysecurity holder.'
fSenate Report No. 95-989, 95th Cong., 2d Sess. 122 (1978). 1



TO: ADVISORY COMMITTEE ON-BANKRUPTCY-RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 3002 -- NOTICE OF
TARDILY FILED CLAIMS

DATE: JULY 19, 1995

L
r The Advisory Committee and the Standing Committee have

approved proposed amendments to Rule 3002 (shown on attached

fL draft) to conform to the Bankruptcy Reform Act of 1994. These

amendments will be presented to the Judicial Conference at its

September 1995 meeting and, if approved, will be sent to the

Supreme Court for promulgation in 1996.

The 1994 Reform Act has added § 502(b)(9) which provides

that a claim shall be disallowed if there is an objection to the

claim and the proof of claim is tardily filed, except to the

L extent that the tardily filed claim is entitled to a distribution

in a chapter 7 case under § 726(a)(1), (2), or (3). In general,

tardily filed claims may be subordinated to other claims in a

L chapter 7 case, but are not disallowed. In contrast to a chapter

7 case, tardily filed claims in a chapter 11 12, or 13 case may

be disallowed if an objection is filed. In any case, in the

absence of an objection to a tardily filed claim, the claim must

be allowed.

At the December 1994 meeting in Washington, D.C., the

Advisory Committee considered the proposed amendments to Rule

3002 designed to conform to the 1994 Reform Act. During the

discussion, Henry Sommer moved to add the following language to

Rule 3002: "If the claim is tardily filed, the party filing the



claim shall serve copies on the trustee and the debtor." Henry

suggested adding this language so that chapter 13 trustees do not

have to constantly check the claims docketsin thousands of cases

that may remain pending for several years. The Committee

discussed whether it is an unreasonable burden for the'trustee to

check dockets periodically and whether sanctions should be

imposed for not serving a trustee with a copy of a tardily filed I

claim. A motion to table Henry's motion until the next meeting

was adopted and the remaining proposed amendments to Rule 3002

were approved.

At the March 1995 meeting in Lafayette, I distributed to the

Advisory Committee the following draft of a proposed new 7
subdivision to Rule 3002:

(d) NOTICE OF TARDILY FILED CLAIM IN CHAPTER 12 OR L
CHAPTER 13 CASE. JIfa creditor tardily-files a proof
of claim in a chapter 12 or chapter 13 case, the
creditor shall mail notice ,of the tardy filing together
with a copy of the proof of claim to the trustee and
the debtor no later than the date on which the proof of
claim is filed.

COMMITTEE NOTE

Subdivision,(d) is added to provide notice to the
trustee and the debtor of a tardilyfiled proof of
claim in -a chapter 12 or chapter 13 case so that an
objection to the allowance of'the claim may be f~iled
under 5 502(b)(9).

Although I presented this draft for discussion purposes, I

expressed my opinion that it should not be adopted because of

uncertainty regarding the consequences of failing to give the

notice. If a creditor fails to give the notice, I would think

that the claim would be allowed under § 502(b)(9) nonetheless.

2
2 L



This issue reminded me of the so-called Hausladen issue on which

courts were'divided, i.e., could Rule 3002 (or any other rule)

create a ground for disallowing a claim that is not contained in

§ 502 of the Code?

I also questioned whether the above draft of subdivision (d)

is necessary. A chapter 12 or chapter 13 debtor could provide in

the plan that tardily filed allowed claims shall be in a separate

class and shall receive no distribution. Then, in case a proof

of claim is filed late and goes unnoticed by the trustee, there

would not be any adverse consequences.

The Committee discussed whether the clerk or the creditor

should be responsible for noticing a late-filed claim. I

indicated that the creditor may not know that'the claim was

received after the deadline (if mail is slow, etc.), and

requiring the clerk to give the notice would better ensure that

it is done. Judge Meyers and Richard Heltzel stated that it

would be easier for the clerk to send the trustee copies of every

claim (whether filed timely or late) than to sort them and send

copies of only the tardy ones. At that point in the discussion,

the matter (sending notice of tardy filing and copies of proof of

claim) was set over to the September 1995 meeting for further

discussion. Other amendments to Rule 30,02 were finally approved

for presentation to the Standing Committee at its July ~1995

meeting.

Since the Lafayette meeting, the Committee received written

comments from two attorneys, Donald Ross Patterson and Jon M.

3
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Waage, both of Texas, that were submitted in response to the l

published draft of proposed amendments to Rule 3002. Although

the letters are dated February 21 and March 6, 1995, they wwere F

not received by the Administrative Office until May 1 (the.

letters were delayed because they were mistakenly mailed to the

House Judiciary Committee rather than the Rules Committee).

Copies of the letters are attached. L
Both letters contain the same proposed language to be added 7

to Rule 3002:

"Any creditor filing a Proof of Claim shall serve a
copy of the Proof of Claim complete with attachments,
if any, on the Debtor and the attorney for the Debtor
along with a Certificate of'Service. Failure to serve f!
a copy of the Proof of Claim is grounds for L
disallowance of the Claim."

See Mr. Waage's letter for a'suggested Committee Note LJ

explaining the purpose of the amendment. r
The language suggested by Mr. Patterson and Mr. Waage

differs in several respects from the language that I presented to

the Committee for discussion purposes in Lafayette. First, the

obligation to serve a copy of the proof of claim is -not limited

to tardily filed'claims under their proposal. Second, their F

proposal is not limited to chapter 12 and chapter 13 cases, but L

includes chapter 7 cases (as mentioned above, late claims are not

disallowed in chapter 7 cases). Third, they would require

service on the-debtor and the debtor's counsel (but not the

trustee). Fourth, they make it clear that the sanction for

failure to comply is disallowance of the claim. L

I recommend that the amendment proposed by Mr. Patterson and

4



Mr. Waage not be adopted. I do not perceive any need to impose

on all creditors this burden, especially in chapter 7 cases. I

also do not understand why the creditor should be required to

L send copies to both the debtor and debtor's counsel (it is more

important that the trustee receive it, if anyone). Finally,

L their proposal raises serious questions as to whether the rule

could create a new ground for disallowing a claim (i.e.,

Hausladen revisited!).

As mentioned above, this matter was set over for further

r discussion at the September meeting in Portland. I prepared this

memorandum to refresh your recollection and to provide you with

an update in advance of the meeting.

L

re
F
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PROPOSED AMENDMENTS TO RULE 3002 APPROVED BY
THE STANDING COMMITTEE IN JULY 19 915.

Rule 3002. Filing Proof of Claim
or Inte est

(a) NECESSITY FOR FILING. An unsecured creditor or an

equity security holder must,,flle a proof of claim or

interest in-aceorde nae with ths rule for the claim or

interest to be allowed, except as provided in Rules 1019(3),,

3003, 3004. and 3005.

** ***

(c) TIME FOR FILING. In a chapter 7 liquidation, R

chapter 12 family farmer-'s-debt adjustment, or chapter 13 7

individual's debt adjustment case, a proof of claim shal be

filed within is timely filed if it is filed. not later than C

90 days after the first date set for the meeting of

creditors called under peuant t-e § 341(a) of the Code, Ad

except as follows:

(1) A proof of claim filed by a governmental

unit is timely filed if it is file-d not later Lthan K
180 days after the date of the order.for relief.

On motion of the United Statze, a state, -erI

subdivisien theriof a Qovernmental unit before the

expiration of such period and for cause shown, the

court may extend the time for filing of a claim by

the United States, state or 3ubdivision thereof

governmental unit. K

(C) In a ehapter 7 liquidation case; if a



L
seurplus remains after all claims allowed have beea

Li paid in full, the ezurt -may grant an cetenzien of

time for the filing of elalma against the tixrplau

not fil4d within the time herein above preseribed.

COMMITTEE NOTE

The amendments are designed to conform to §H
502(b)(9) and 726(a) of the Code as amended by the
Bankruptcy Reform Act of 1994.

The Reform Act amended § 726(a)(1) and added §
502(b)(9) to the Code to govern the effects of a
tardily filed claim. Under § 502(b)(9), a tardily
filed claim must be disallowed if an objection to the
proof of claim is filed, except to the extent that a
holder of a tardily filed claim is entitled to
distribution under § 726(a)(1), (2), or (3).

The phrase "in accordance with this rule" is
deleted from Rule 3002(a) to clarify that the effect of
filing a proof of claim after the expiration of the
time prescribed in Rule 3002(c) is governed by §
502(b)(9) of the Code, rather than by this rule.

L -

Section 502(b)(9) of the Code provides that a
claim of a governmental unit shall be timely filed ifL it is filed "before 180 days after the date of the
order for relief" or such later time as the Bankruptcy
Rules provide. To avoid any confusion as to whether a

I governmental unit's proof of claim is timely filed
under § 502(b)(9) if it is filed on the 180th day after
'the order for relief, paragraph (1) of subdivision (c)
provides that a governmental unitis claim is timely if

, it is filed tot later than 180 days after the order for
relief.

LI References to "the United States, a state, or
subdivision thereof" in paragraph (1) of subdivision
(c) are changed to "governmental unit" to avoidF different treatment among foreign and domestic
governments.

L
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.. W -; 'IAAGE & WAAGE, L.L.P.

Atornmts at Tutu
8350 SOUTH STEMMONS

DENTON, TEXAS 76205-2402
MERV WAAGE TELEPHONE

[BOARD) CERTIFIED 9 4-BUK ~T TL87P49-444BUSINESS & CON.SUMER
HA.NKRUPTCY LAW February 21, 1995 FAX:

JON M. WAAGE 817/497-6445

i.'ECEIVED-
Judiciary Committee
Judicial Conference Standing Committee N.4q 1 1995
on Rules of Practice, and Procedure J 1 1
2138 Rayburn House Office Building
Washington, DC 20515 'OMMITTEE OF THE JUDICIARY

RE: Written comments to proposed amendments to the Federal Rules
of Bankruptcy Procedure
Bankruptcy Rule 3002(a) & (b)
FILING PROOF OF CLAIM OR INTEREST

To Whom It May Concern:

The following is a proposed addition: "(c) any creditor filing ajProof
of Claim shall serve a copy of the Proof of Claim complete with attachments,

L if any, on the Debtor and the attorney for the Debtor along with a Certififcate,
of Service. Failure to serve a copy of the Proof of Claim is grounds fdr. -
disallowance of the Claim."

COMMENT: The change is respectfully requested for a number of reasons:

Cases such as Howard (972 F.2d 649 (5th Cir. 1992)) make it. -
necessary for the Debtors and Debtors' counsel to be aware of the Proof
of Claims filed in a case. A relatively fast moving confirmation
docket makes it. such that Debtors' attorneys-are nnt alw.,ays able tokeep up timely with the Proof of Claims that able fiked. Because of the
effect a Propf of Claim is given by Bankruptcy Rule, 3001(f), it, is,-
absolutely necessary that in order-to proceed-aoproDriately the.
Bankruptcy Court and Debtors' attorneys should,.take appropriate action
on any Proof of Claim which is inconsistent with the proposed Plan of,
Reorganization. Failure of Debtors' counsel to`receive in a timely.
fashion copies of the Proof of Claims can and does result in a waste-of-L the Court's time, the Debtors' time, and for that matter, the
Creditor's time because of the resetting of various hearings.

[ Respe ully submitted,

r7 JMW/rikb

TEXAS BOARD OF LEGAL SPECIALIZATION



DONALD ROSS PATIERSON 777 SOUTH BROADWAY
TYLER, TEXAS 75701 17
(903) 592-8186

March 6, 199-5

-Judiciary Committee L) 90l
Judicial Conference Standing Committee

on Rules of Practice and Procedure W-MThCr~ OF TIE
2138 Rayburn House Office Building V
Washington, DC 20515

Re. Written. comments to proposed amendments to the Federal K
Rules- of Bankruptcy Procedure L.

Bankruptcy Rule 3002 (a) & (b)
FILING PROOF OF CLAIM OR INTEREST

J
To Whom It May Concern:

The following is a proposed addition: "(c) any creditor filing E
a Proof of Claim shall serve a copy of the Proof of Claim
complete with. attachments, if any',. Son the- Debtor and the,
attorney for the Debtor along with a Certificate of Service.
Failure to serve a' copy of the Proof, of Claim is grounds for K
disallowance of the Claim."

I support this proposal for it will require little additional £
effort on the part. of the Creditor but will reduce the
formidable task of traveling to the clerk's office -- of-en in r
another city -- and reviewing the Proof of Claims file for
every Chapter 13 Debtor an attorney represents.

Your consideration of passage of an addition to Bankruptcy Rule
3002(c) requiring creditors to send a copy of any Proof of
Claim to the atctrcneY for the debtor is strongly solicited and
will be appreciated. [
Sincerely yours,

Donald.Ross Patterson-
£7

£7



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

L . FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULES 1019(1)(B),
2003 (d), 4004(b), 4007(c), AND 4007(d) TO CLARIFY THAT
A MOTION MUST BE "FILED" (RATHER THAN "MADE") BEFORE A
SPECIFIED DEADLINE

DATE: AUGUST 6, 1995

Several Bankruptcy Rules provide that a party may obtain

certain relief only if a motion requesting the relief is "made"

before a specified deadline. For example, Rule 4004(b) permits

- the court, on motion of a party in interest and for cause, to

extend the time to file a complaint objecting to discharge, but

provides that the "motion shall be made" before expiration of

L .. such time. Similar provisions are found in Rule 2003(d) (motion

K for resolution of election dispute), Rule 4007(c) {motion for

extension of time to file complaint to determine dischargeability

of a debt), and Rule 4007(d) (motion for extension of time to

file complaint to determine dischargeability of a debt in a

L .chapter 13 case). I believe that these rules contemplate that

" .- the motion for relief will be in writing and not made orally at a

hearing.

Prompted by a suggestion made by Charles Tabb, I recommend

that the word "made" be changed to "filed" in these rules. The

Ltext of the proposed amendments, with committee notes, are set

forth at the end of this memorandum.

L
Rule 1019(1)(B) is similar to the rules listed above in that

it requires that a motion for an extension of time to file a

statement of intention -regarding collateral securing a consumer

LI



Li

debt in a case that has been converted to chapter 7 be "made"

before the expiration of the specified 30-day period for filing

the statement. However, in contrast to the rules listed above, I

believe that this provision does not necessarily contemplate the L

filing of a written motion for such an extension of time. These 7
statements are required only in consumer chapter 7 cases and, in

my opinion, consumer debtors should be able to request an
L.

extension of time orally in open court. Rule 9013 generally

permits a request for an order to be made during a hearing, as L.

well as in writing, and I believe that the current Rule

1019(1)(B) permits such oral motions. Therefore, I recommend L
that Rule 1019(1)(B) be amended to provide that the request for

an extension of time shall be made either by oral motion or by

written motion filed before the deadline. L

The Coggin Case

As demonstrated by the Eleventh Circuit's decision in In re7

CoQQin, 30 F.3d 1443 (11th Cir. 1994), it is not clear when a

motion is "made" within the meaning of the Bankruptcy Rules. Is L
a motion "made" when it is filed? When it is served? When it is

both filed and served? As discussed in CoQain -- in which the

Court of Appeals held that a motion is made when it is filed --

LI
courts have not been in agreement on this question. A copy of

the opinion is attached, as is a copy of an excellent comment on

Coqrin written by Charles Tabb for the BANKRUPTCY LAW LETTER.

2



Consistent with Other Rules

These proposed amendments are consistent with amendments

recently made in other rules. The Advisory Committee decided in

the context of the 1994 amendments to Rule 8002(b), as well as

the proposed amendments to Rule 8002(c) that will be published

for comment this year, that use -of the word "filed" is, in

general, better than use of "'made"1,. "lserved", or "served and

filed" when there is a time limit for initiating the motion. In

fact, when the Advisory Committee voted to change "made" to

[ filed" in Rule 8002(b), it asked me to write to the Advisory

Committee on Civil Rules to recommend that various Civil Rules

K that are applicable in bankruptcy cases be amended to use "filed"
(rather than "'made","'served", or "served and filed") when the

rules impose a time limit for acting. The Civil Committee

reacted by amending Civil Rules 50, 52, and 59 accordingly. The

Supreme Court promulgated these amendments to the Civil Rules and

they will become effective on December 1, 1995.

The rationale for using "filed" rather than "served" or

"served and filed" is to make the time more definite and

ascertainable from court dockets and records. Since a motion Is

served when it is dropped in a mailbox (a time which is not

ascertainable from court dockets), the Advisory Committee decided

that it is better to use "filed" to avoid confusion and

litigation over the actual time when motion papers were "served."

3



Maintaininq the Word "Made" In, Certain -Rules

Charles has suggested that the word 1tmade"1 (when used in K
such phrases as Emotion shall be made") be eradicated from the

rules. My recommendation is more limited than that.

There are a number of rules that speak of a motion being L

tmade" that do not relate to time limits. For example, Rule

4001(a) (1) provides that "[a] motion for relief from an automatic

stay provided by the Code or a motion to prohibit or condition

the use, sale, or lease of property pursuant to § 363(e) shall be

made in accordance with Rule 9014 ...." The purpose of this L

provision is to state the method of making the motion, rather

than a time limit. The precise time of the motion is irrelevant,.

Similar provisions are found in Rules 2007.1(a), 2007.1(b), 7
4001(b)(1), 4001(c)(1), 4001(d)(4), and 6004(c). I do not think

7
that it is necessary to amend these rules and, in any event, use L

of the word- "filed" would not make sense in this context (Rule L
9014 does not deal with filing). Therefore, I am not

recommending deletion of the word "made" in those rules that do 7
not require the initiation of the motion before a certain time.

C

Stylistic Chances

In accordance with our usual practice of making stylistic

improvements to those rules or subdivisions of rules that we are L

amending, I also have included suggestions for stylistic changes

to these rules. 7
In addition, I have included amendments to Rule 2003(d) 'L

4



L (regarding an election for a chapter 7 trustee or committee) that

L " are designed to conform to proposed amendments to Rule 2'007.1

(regarding the election of a chapter 11 trustee)'that will be

L published for comment this year.

Text of Proposed Amendments

Rule 1019. Convernjon of Chapter 11
Reorganization Case, Chapter 12 Family

?armer's Debt Adjustment Case, or Chapter 13L Individual' s Debt'Adjustment Case to
Chapter^ 7 Liquidation Case

F lh When a chapter 11, chapter 12, or chapter 13 case has been

2 converted or reconverted to a chapter 7 case:

L 3 (1) Filing of Lists, Inventories, Schedules,

4 Statements.

5

6 (B) The statement of intention1 if required,

7 shall be filed within 30 days following entry of the

8 order of conversion or before the first date set for

9 the meeting of creditors, whichever is earlier, An

i10 extension of time may be granted for cause only on

t:11 . written motion filed, or oral-recruest ,made during a

12 ehearing. mtion made before the time has expired.

L13 Notice of an extension shall be given to the United

r14 States trustee and to any committee trustee, or other

1l5 party as the court may direct.

_ ~ ~~~~~~~~ ' * * **

L 5



COMMITTEE NOTE

Subdivision,(1)(aB) is amended to clarify that a
motion for an extension of time to file a statement of
intention must be made by written motion filed before
the time expires, or by oral request made at a hearing
*before the time expires. '

Rule 2003. Meeting of Creditors or Equity
becurity 'Holders

1 (d) REPORT TO THE COURT. The prcsiding officer

2 United States trustee shall transmit to the court

3 the name and address of any person elected trustee

4 or entity elected a member of a creditors K
5 committee. If an eleetion is disputed, the

6 , przsiding efficer, shall prmfptly infer the. court

7 in writing that a dispute oeiats. If it is
8 necessary to resolve a dispute regarding the

9 election, the United States trustee shall 'promptlv

10 file a report informing the'court of the dispute.

11 Not later thanthe. date on which the report is

12 filed', the pre.sidiii officer shall mail a,, copy of

13 the reporIt to any party in interest that has made

14 a reauest to receive a copy of the report.

15 Pending disposition by the court of a disputed

16 election for trustee, the interim trustee shall

17 continue in office. If no motion for th 7e
18 resolution of such election dispute is made to the

6



19 court w4thin 140 days after the date ef the

20 rcediter'e meeting, Unless a motion for the

21 resolution of the dispute is filed not later than

22 10 days after the United States trustee files a

23 report of the, disputed, election for. trustee, the,

24 interim trustee shall serve as trustee in the

F25 case.

COMMITTEE NOTE

Subdivision (d) is amended to require the
United States trustee to mail a copy of a report
of a disputed election to any-party in interest
that has requested a copy-of it. Also, if the
election is for a trustee, the rule as amended
will give a party in interest ten days from the
filing of the report, rather than from the date of
the meeting of creditors, to file a motion to
resolve the dispute.

The substitution of "United States trustee"F ' for "presiding officer"-is stylistic. Section
341(a) of the Code provides'that the United States
trustee shall preside at the meeting of creditors.
Other amendments are stylistic and designed to
conform to the proposed'Lamendments to Rule
2007.1(b) (3).'regarding the election of a trusteeL' .>- in a chapter ,l case.,

Rule 4004. Grant or Denial of Discharge

1 l(b) EXTENSION OF TIME. On motion of any party

2 in interest, after hearing on notice, the court

3 may extend for cause the time for filing a

L 7~~~~~~~~~~~~~~7



4 complaint objecting to discharge. The motion

5 shallpbe made filed before such time has expired.

COMMITTEE NOTE

The substitution of the word "filed" for K
"made" in subdivision (b) is intended to avoid
confusion regarding the- time when a motion is
"made" for the purpose of applying these rules.-
See, e.g., In re Coacin, 30 F.3d 1443 (11th Cir.
1994). As amended, this rule requires that a
motion for an, extension' of time for filing a
complaint objecting to discharge be filed before
the time has expired.

Rule 4007. -Determination of
Di4schlargeability of a Debt

.J*, * **. * a

1 (c) TIME FOR FILING COMPLAINT UNDER § 523(c) IN

2 CHAPTER 7 LIQUIDATION, CHAPTER 11 REORGANIZATION,

3 AND CHAPTER 12 FAMILY FARMER' SDEBT ADJUSTMENT K
4 CASES; NOTICE OF TIME FIXED. A complaint to

5 determine the dischargeability of any debt

6 pursuant to § 523(c) of the Code shall be filed 7
7 not later than 60 days following the first date

8 set for the meeting of creditors-held pursuant to

9 under § 341(a). The court shall give all

10 creditors not less than 30 days notice of the time

11 so fixed in the manner provided in Rule 2002. On

12 motion of any party in interest, after hearing on

13 notice, the court may extend for cause emtend the K
14 time fixed under this subdivision. The motion

8
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LO
15 shall be made filed before the time has expired.

16 (d) TIME FOR FILING COMPLAINT UNDER § 523(c) IN

L 17 CHAPTER 13 INDIVIDUAL'S DEBT ADJUSTMENT CASES;

18 NOTICE OF TIME FIXED. On motion by a debtor for a

L 19 discharge under § 1328(b), the court shall enter

20 an order fixing a time for th4e filing ef a

L 21 complaint to determine the-dischargeability of any

[22 debt pursuant to § 523(c) and shall give not less

23 than 30 days notice of the time fixed to all

L 24 creditors in the manner provided in Rule 2002. On

25 ' motion of any party in interest_ after hearing on

[26 notice, the court may for cause extend the time

C 27 fixed under this subdivision. The motion shall be

28 fadei filed before the time has expired.

COMMITTEE NOTE

The substitution of the word "filed" for
"made" in the final sentences of subdivisions
(c) and (d) is intended to avoid confusion
regarding the time when a motion is "made" for
the purpose of applying these rulesd See, e.g.,
In re Coggin, 30 V.3d 1443 (ilth Cir. 1994). As
amended, these subdivisions require that a
motion for an extension of time be filed before
the time has expired.
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University of Illinois CollegA of Law
at Urbana-Champaign 204 Law Building 217 333-0931¢ ! ~~~~~~~~~~~~504 East Pennsylvania Avenue 217 244-1478 faxL 

Champaign, IL 61820
Professor Charles J. Tabb

Direct telephone (217) 333-2877

December 12, 1994

Prof. Alan N. Resnick
Hofstra University School of Law
Hempstead, NY 11550

Dear Alan:L '
As you requested at the meeting last week, I am enclosing a copy of the recent Coggincase which deals with the question of when a motion is "made." I also have enclosed a draftcopy of my comment on the ease for the Bankruptcy Law Lette, which is being publishedthis month. As I note in my commetit, the Rules need to be clarified. "Made" should beeradicated, with either "filed," "served," or "filed and served' utilized as appropriate. As my'comment points out, the Rules contain varying references throughout.

L It was good to see you last week. Have a pleasant holiday season.

Sincerely yours,

L~ ~ ~~J

Charles J. Tab,

L



Abe dissenting judge did not accept the concluska tbat intely to create a secured financing vehicle for a single
trust tALL payd- out, entered into debtor, which does not bring to mind die idea of a 'busi- r

lion sansacrion. for the pwpose producing nesiz ihat would merit -toorianizason"ainder c a r lU.
ar~ tlo* in ~d thaz hen atively aged a large Yea one i, left with a not iconsiderable disquiet At t.e
fleet fmerialq jet tor ma year wes thought that a trust thit is operating a substautial fleetof
"operating a businesS.'g Accordingly she dissent would cogninereial jet aicraf for seVeral years to facilitate the
have hed tat th~e tst did qual~iya business trus~tThe reation ofa profiablereturn for invetors s note i-

dissntin jude pontedout hat rustwas much moe ns.I h i~aayis,"the deadlock perhaps should,
thau ~a 9pica trU¶ forthea eprservtiwiof assets," bebokeniby steopighckadosdengfr:ri.

auid ee~saluly "was n dee synary entity."Plett wihat is bankrup tcy ~relief designed toaccomplish. -

WGICL Qs~rvatla . TheEastern, ica prtns~ adsel htrle efel viable or nOtThe Sac-
unique set of facts ~h test ihe =ote limits of what con- ondCirct d oentalq
Stitutes R bu~iness itfor purposes ofF eligibiity to be a Itf operationun~der heauspices of the B ankruUPtcyl Cod
dei!or un;l^r the ani~ruptpj~ode.. As might be expected -would hatvecli iti on of the collateral pool

In idiided op i,,'thlis much to esaki bothides, in the z rhi tposscssionp the 4e should have bee
Onthon *.th !itial jurpse ofthetrst was def- decidedrthe othe1 way.
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When Is a Motin 'EMade?1
Time is often critical in legal proceedings. Throughout the that a motion for purposes of Rukle 44(b) is "made" when C
Federal Rules. parnies are required to tike an action by a irisfiledirr ivof when ic is served, and thataccord- LJ
certain time. if they fail to do so. they either lose the right ingly the motions were timely sad the denial of discharge
ently oa muatseek out-of-time relief frm the coumr Given must stand, In so holding. tbe Eleventh Clrcuitparted comn-
the central importance of these numerous time deadlines, pany with the gratLmajority of courts. which had beldthat Li
it is essntial that litigants know exactly what is expected a tion is made when served.

of them and when. Unfortunately. the Federal Rules of Civil The Rules: a Tower of Babl. The Banruptc Rules
and of Bankuptcy Proeodurc in many instances are any- as welas the Ciil Rules nowhere espin whea o
tbingbm clear. One prominent example of this troubling is considered to be "made." Norae theRules uniformin

ambiguity is lie pervasiveS provision that a motion must tsating what must be done for a motion or other i t
be made" by aspectfied time. Believe it or not, nothing beoative. I vayingplacste Bankrupty Rules requie K
ian the Civil Rules or Banlruptcy Rules explains when a
motion is deemed to be made. Is it when the party files

doum t with tihe court? Or Is it when the paper is 'Made"-the present case of 4004(b). as well as 7

senridon pardes enidded to receive service? Both?'The 400D7(),4001(a),400'1(b),401(c),3014.7012 (cor- L
courts redivided. porating Civil -Rule 12). 7052 (Civil 52). 9024

(Civil 60). and 8002(c). .

M~ox 3xte~d~ixtrae Objection Deadline, In o "Se d"-ll7(eX2)>9023(Civi 9),7024 Cvil
thie case of ln rc Cog tn. 30 F.3d 1443 (11th Cir. 1994). 2),d 7025 .lCivl 25.) 7027 tCzvll 272. 7033 LCival
thei Eevesth Circuitrecently faced this issue inz deiding ~ 33, 7034 [Civil 3414 7036 (Civil 36). 7055 [Civil
whethera mo0tionuiTder Bankruptcy Rule 4004(b) to extend 55.1056(CivilS6).7068(Cii68).
the deadline for filing a complaint objectinS to the .* "FGid-01(Xl). 3002(c) 4004(a. 4007(c) 1
debtor's discharge had been "made" before the original 408, 500, 703 (Cvil 3),7014 (Civil 14). 701
period for filitig such complaints had expired. The two (Ciil 41), BOOIs), 8001(b). 8002(a), 8002().
movamt4 each had filed their motion to extend time 8003(). 0024(2),an 0024(b), 02a.S0()

bs w. S zand -6902(3).be Orre eiod expired.butdid no:tev the motion until *"ie i w'd-07d.31(.31()
after e*1piation o,, te deadline. Therefore, if filing was

the jie~itie fct, he otins wre imel, bt ifserice3020(b), 604(b), 6004(d). 6007(a), and 6007(b),
was required. the motions to extend were late' The reso-
ludon was outcome determinative! courts may no: grant The variance in the terms used makes it impossible to
out-of-time extensions of the discharge objection dead- invoke traditional tiles otinterproation to ascribe a me-
lIne, audthedeltsor ulrim4dy was denied his discharg*. ing so "madc." The other categories (flied served, filed
If a zo~on must be ne rved to be made, the debtor would and served) are of course self-explanatory. actually
be entiled so a discharge. The Coggin court, however, held 9 describing de action thalt must be taken. "Made," how-



ever., is not facially clear. and yet it must mean riled, or ing deadlinoasa1contetedmattar~governedby Ru,1e9Ol4.served,, or flied and sered.-but whick n'Sic vt Rule 9o 14. In, turn, states that "the motion shall be served
neof the posslible choices is itself used somewhere inch n th mantierpwovidded for service of. astmmomsand comn-'Ruls, the "kne'who'wto" interpretation canon cannot be plairn by Rutle 7004." Rule 7004(a), in barn, incorporatesue.To demon3 strate if the' oly options in the Rte wee etonproviin ofCvi e 4.,including 4(1) (utw 4(m)),
that amotionmust be -filed" or must be 'made "A~ plait- which speaks to the time limits for Service. ThIat rule allowsK sIbl interipretattion would be that "made must metan I _0daysafefligf COMPlantefcsrleTi
srvd,$sic the Rudles peifial s tld hr Coggmncomti concluded that it was illogical to allow 120

that is rquired. days afte~~~~~r filing to effect service if a motion mustb
The Received Wisdom (Bofore cvggis. flefor te, ~ served" to b made In the~ first, instance. This reasoningElev ent Cici' eiini egn en ht"ae ust require flg.
pr md nde" -to meiflf ",served.", Indeed, the only two Tb lvnhCrutotaadioalspr f cnreported bankruptcy, decision s speciftcaliy sadressing the clso htmaeuen iln ntetac tatRule 4OD4()2question in the Context Of. _o0n oexed h ishrg'"~we the eourton exiraino h ediefrfcomplaint bar date went thmg~rwy onldn hta~ a conpialint objecting to discharge, po "forthwieh" gan

'motion 4s moade whest -servod." (Athoughthe eAseI ; ug asarming of codurse that no complant objec-
technically i nvolved the companion Rail. to 4-004, namely agt icag a enfld h or esndta4007() `whichgovernisthe fIlingg of opantbet it a motion to extend the dnolyhd to be -served by
inguOthedischirgeabilityofaar iiriOune~e. tedeadline, and' not fileda cour cud not know

tionS~3 th reultshold ot iftrfron that undlerlRule whtuto gran the discharge or nam 'ffln fteMOtOn4004) F~ing hoh mnustoccur within a reasoftable timeaft" to exftaend teme wae'reileuired, however,' the court wouldservice, in accodane with Civil Rule Serieb the knwL way. i~ esy to accoplish in bainkruptcy: it may be made Trhe teS~fofingi eCoggle Is not, completely persuasive.
'by flnt-clssm i, ndis completeiupon mailing Note that Rule 000l4 only says that a iotion lnitiatiaqg a

9theraoningofI these pte.COjS indecisionisIstrace. otse atrms esre i h anr providedable ito a Pasag fo Mor' Fdea Prndfice.'deal fOf *rvimg a summons and complaint by Rule 700.,Mninlg wo psjdmn oioswerRls2an59. Rule nor" would see iito go to the question oif "how."ntf
~~~ states ti~~~~~~~~~~~~~~~~~~~~~azauaouon to amendthe findings ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ,. ~~~~~~~~~~u "when." Given the nee~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I for expedition In many bankruptcy~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~WdtinInmnybnku

withi 10 ays fte~ enty of udgmnt, nd Rle 5 sOtsUM #prceedings. it Would alSO beadd to contlitde that amotionthatmotonsfor ne tral or to alter, oraenthe ug utb ie by a deadline bt tenedot he servedmeet must be hic 0 days. Moore confidently for anohe 12*.Cnersely,, In thos insitanceS itt
asserted, th~teIQp~~sceienia.cdnal, wichIRUl 5()aple (nric ig contestdmtes

it bear notin thtapooaas ben setfon h Sad11friiftelY),ilms beaco liedwtn "e-ommendingthat RueV2~d5 ad eaedd~ Ofe hasben ive fairl sh':ortpfise. inadteed

reqire 1fiin.Frther suport 1~ the -`vA'd'e equals seem to be sonc jUstif icationt for gi*~n "lade"a uniforsered"ds~n fom ivl Rle (d) whch eaingtroug hou the Rjules.'
feuiu paest efd w-ithi A' f'asonable tlime after

servcesup~rtl~th ~viw tat ~Vic istheoeraive WG&LComent Wheheroneagrees with the dec-act b hc etd aereac.Ee in Othilones sowm Cgg rnor. the anaep and"C.ivil Rules 'are
couts aveno uneasnaby ake th viw hat"mae" crYing out to be reytsed ~t carif whaot apryMustd

pr~basly mans "erved thro the iulas and*`hen. That& ''e rule arusffciently vague that courts
ug out ca reach~ difeen cocuin asto whether a movant,ANwview, !Mid." eiis "iled. -The ,Elcvmndth msfe mus mus gtsev A !moto ierRl 00()t

Circit as ozpesua~4 y te wellhw precvious auhr preserve its rgt sraoneog omk thing.Pr
ity. It hed thaaamotqn to exted the bam-date for filsi Ing tlAseshv en~e~poo Mendmets to CivilL disharg comlains uner ~le 404(b wa aewhn Rls 0 2nd 59 thatiltould require filig Are under

file~l nd hatsericewasu~o ticcaary Th cort did csdrainndotoanamendmont to Bankruptcy
DO reasoning ini iwtheset -or post.- Rtu4e 8002c that w6Oul cAnge "made"t fld sijudgmet motins 4ple toa bank rup'tcy inodon to extend the *rs oeemn or ue sc sRlthebardat l~r flin ~ ~mpaint objecting, to discharge. 44604(b) emi abiguos,i leaving litigants uncertain

Paniev 'AldTeetr.ue(d), which only a"H~es bothrrtile and' seCcb the vreqird dealne cl tato ppersfild afer hebcwisnt~ s ntappicale. Instead. seieaneacopihdbyalndIcmlteunthe cort v~ec4 themotionto extnd th cOniainr fil- 3 nia'Tong

j 14~~~~~~~~~~~~~~~~~~~~~~~~A



Cbteas3O FM '1443 (11th~r. 1994)
JiA sem* " the ,deficiency 2, l'Ut'aedq"oni that 'date to be "$93,952. t oeUie ttes Bankruptcy Court faithe

The court then looked -to ~the date the Debt'or ~",~,~No6r~thern District of Alabam.a, No. 89-0688
receivabl~~,~ ~ filed the -bankruptcy petiton and found that CIlifod Fulford, J., whlich enteredored-

wflme thei~credit"*'l on February 21,19,FrtAlab~amas collat nyig de,#btor's discharge andIauthorizig ]

hi5Posimoa" twjth* oralwas valued at $70,442, Securing an ~ obli-~ve~i~l ~tipe
erenc:Pndfgtino 10485 n eutn-n 94-en u denly ingitrustee's, requett. eoe

titeOS ap1~sfereic deiiny Apyn he Ipoemn au of voied1ranferdietlyfom Chap
utes a Pi's ~ ~ i poiinNet h bnkrpc ug on etr.Bt i peld h% e'A " III ''I14th am uto h 1trIkN.C -9-M 17-,I I Q,~ ~ ~n4InrI i ppicyingy Dstric Cut,~fidhd

mprovemat L AlaamadidnotimpIveit posto~wt ii ~t 1 cto o xcdbrdt7~~. We adoP~~~~~~is i~~~egard t~~~o the ah oh~ea fcon pdu, '~id~" por. tpexirtions of bar date, on
pply the ~~~~'lmpiov~~~. I ing the on yer mi~iathey A~1A.f

F the Cl~~~~~~~apter ~~~~~~1 t6in the- motion was weu, (2) dchtor' 1w-

bywhchte~ debt the irs J.nt ftAfid4arma~ hOn manyeistingeebt O~~~~t~~tandingX~~~~o~~ value~~ ofte1-l1ea nralrte rdi~~ kd (3) ruseed o dntreoe

(In ,~~~~ ~~ ~~ Ii of the l~~~~owe ors an iabu&ofisc'Dre-t ~ P"

long as the~~~~~~~~~~~~1!Vf`efiheCh Chapter t, i,45 , detoR's ishag wremil
f the pierence~~~~~~~~~~~~~~~~~~~~~~~n t 0 (

~~~~reference ~~~~~~~~~~~i~uwerct vrperiod.~~~~~~~~~~~~~~~

989bth daeu e P'1roc".Rue40() 1USC

ecreas ~ ~ ~ ~~2 Banrutcy'Z15

Jaeoaten,~i
r yUrent DebDr Vctodebtr'sdis,40 ir"cbtesed

then ~~ 547(c)(5) 1~~ule ~~~4O04(b) l16 4.UdSsCne
n tima comlet de

imons biaio~od aiio ft

- - -.e Elme for f~~~~~~~~~iingojeton oChper7Rleas BAnktermma oule 404(b,h7004(ou9),
dabtor's discharge was extended by order of~o 11 U.S.CCoA

)reference~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~H

~~~~~~~lit jSCLHRliB*
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4. Bankruptcy -3312 8.&Bankruptcy e3277 * banI
, ..iMotion to extend bar date for objecting .Debtor- was properly denied his dis- held

:to debtor's discharge is '"nade" on date that charge in Chapter 7, for allegedly transfer- leng
it is fled, regardless of when it is served on ring property to his son with actual intent to lenig,
^dcbtro-r, -debtor'ss attorney; as long as ino- hinder, delay or defraud creditor, based oh date
tion is filed prior to- expiration of bar date, it evidence that transfer was made as advancegui
is "made" intimely fashion and may be acted payment on child support obligation not dis-c
upon by bankruptcy court. Bankr.Code, 11 chargeable in bankruptcy, attime when debt-e
U.S.CA §§ 623, 727; Fed.Rules Bankr.Proc. or was already insolvent and ha many' exist;} tion
Rule 4004(b), 11 U.SCAA ing reditors. Bankr.Code, 11, ULS.CA le.

See publication Word4 and Phrases § 7l(a)(2)(A). and
for other judicial constructions and def-
initions. 9. Bankruptcy 0=3787

Bankruptcy court's finding that transfer to
5. -Bankruptcy t2158~~~~~ ~~~~was made ,with actual intent to hinder, delaynn

Every written motion,, other than one or defraud creditor, within meaning of statu-
which may be considered ex parte, must be tory exception to discharge, was finding of eral
served by moving party on trustee or debtor- fact which Court of Appeals could not disturb We
in-possessionrand on those entities specified except for clear error. Bankr.Code, 11 dec
by bankruptcy rules. - U.S.CA § 727(a)(2)(A).

6. Bankruptcy '3-2158, 3311 10. Bankruptcy 02701
Creditor's and trustee's failure to serve Trustee could not recover value of avoid-

,Chapter 7debtor with copies of their motions able transfer from Chapter 7 debtor, as
for extension of bar date or filing objections transferor; debtor was not "the entity for
to debtor's discharge was excusable, and did whose benefit such transfer was made. with- ofsecnot preclude grant of relief requested, where in meaning of bankruptcy transfer-avoidance
service had not been accomplished only as a provision. Bankr.Code, -11 U.S.CA
result of bankruptey judge's error in grant- 550a)(i). unX
ing motions ex parte; requiring service on See publication Wors and Phrasesun
debtor, after motions had already been for other judicial constructions and defn
granted, would have been exercise in futility. initions . to
Fed.Rules Bankr.Proc.Rule 7004(a), 11 _ Ru
U.SCA th(J.N. Holt, Birmingham AL, for appellant. sai
7. Bankruptcy t2126, 2-11 Thomas E. Reynolds, pro se. gr

Bankruptcy court could exercise its stat- eit
utory power to enter any necessary or appro- Appeals fm the Unite States Districtin
priate orders in order bt correct itserror i Court for the Northern District of Alabama. ee
extending nondischargeabillity bar date ex
parte, without notice to Chapter 7 debtor. Before BIRCH and CARNES, Circuit Oi

bairuptcy -court could vacate its previous Judges and MORENO *I -istrict Judge., id,
order-ii-d extend bar-date after proper no- th
tice to debtr, where creditor's and trustee's BIRCH, Circuit Judge: at
motions to extend-bar date had been filed in This case requires us to carefully untangle or
timeklyfashion and would have been served a knot that each party has played a role -in
ond~ebtor but for bankruptcy judge's error in tying. The appellant 'and debtor- in the in-
granting 7notions ex -parte. Bankr.Code, 11 derlying bankruptcy case, Thoms .Edward 2.
UWS4A f§ 105(a), 523, 727; Fed.Rules Coggin (oggin"),- .appeals the district
Bankr.Proc.Rule 4004(b), 11 U.S.CA court's affirmance of the decision of -the

Honorable Federino A. Moreno, U.S. District by designation.
Judge for the Southern District of Florida. sitting

5-



IN RIECOGI :~1U~5
ICtte 30 F.3d 1443 "(II* CrL 1994)

Y~~ "ftl~~~~ ~~ bankruptcy court. The- bankruptcy' court Motion, Mrs.'Coggin serviid it 'by'mii -on
Y;' denied hi 'held that it- had jurisdiction ovler the chat-: &Coggin's attorney, but not -on Coggin bzuel

Wleedyfai Je~' enges --to Coggin's -discharge. Thech-
XUY $1 q~lneswr fldafe hesautrl mn n September 28, 1,989, Mrs. Coggip inti-

ated an dversaryproceedingby flug~
creditor, b~~~~sedi~~ dated date by the ap elees,APyllis B. Cog- m

or n h abteinatvobetn to hisdis diieF[
at tude gheinet ee".Cogn rue ha:h apele' mo

obligation ni* ~ ~ ~ ~ ~ ~ ~ ~ 4650an ha sc oilaItn wa ows"FF F

Tiding tat fraiafer,. coss appars te bankrpte oout' deter- ntiFobec~
to is ,n TommyI, is Xntieov ta i ,al - ''hi ' deIsin n .- LIF,~

W55 finding of erable~~du by th sae rmCggnhmel.9thhetrseelle_ cmlan o ctI I!
ad iW mally, L I extend, ttftfip, , I,, , ,~~~~~~~~~~~~~~th tuste ad to rgknnt ,&F

1, I " , , , 1.II 1,1~dr ~ Imtioni~ I?7a()A lad n n e eto~ ~Fcould not dist~rb j! Weafr h PUYpc n itic or oCg Ins dichargeune secosiFFl~j
volunt~~~~~, et, o F F Z1 hdith ret.fl' 25 1989 notunflaved"e' ga tdd hdRowiol n rudlnl aefas F FFF

er 7 debtor, ~ Bankruptc Court for the Nother Dititfiig t discos thathas ~ '
t "the tntty2-foL ~~~~~ofAamaTh bankrupc cut e the$,0 rmth eteeto aiwu I!FI F!.,

ransfer-avoida~~~~~~~ce section 3411~~~~~g earungeo ue ,18,an nuth F

,11 ta bC.A.. a opan b5tn oCggnsdshrefleot we efie ods6e
fixed Augu~s the i8 bas lhelast dytfo fiin b n

an ' u~~~~~~~~~ndersetion~ta 727 orL&(h brdae) e f$3,0 . i o, ouy ili
meaning 9f 6r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~F , Fyer ~~ ~~4FF~'

ztions and ~~~~~~~. ~OnvJuyar28, h989 gthe truste file a otireon 1,~ '±he L ~e1I ~,iF< I
to eten th ba FlFate pusuat to Fedeal truteealeged htCof nstrnfref$d!~ FF

thebakrutk co ranedthemoion teff doesh go i e trnfrmdeeF

gr anited thgn.Tetrse didsntrserveuf tosin'oIL~uo sedio I 77a(YA F

decithers Cgin or his attoneywiththema- od{Fl 1F1Fd'l(4!

NES, Circuit ~~On Agust 95,' 1989, Mrs. foginefiavledtan lit b hya dt, hdntF

haptery witou afodn Cogineihernoic %hti orde n ofoamtinoexnd K
i .eulutnl orIa- hering. fon the' Nyrsherfiled thertibtmlctt~sbimdbY.~~ l

I <3btor in the an- tickrupes ',.' 1, to the I Bakupc Code. iihaingeail4 -it smer i 3(f)A) Fif. I
of Alaba~~~nadreTshth issue f I tc

lecision of the o~~~~~~~ ~~~~~therwise noted. 'r h TheM'rforethq~e trthflessrq Els fC

3. Ther wasruc disusso nd ispt nte sefelS~!iaat n ed o

false~~~~~oath, '01 ~ ~ fase~FFF
low, ert as72 lto wheter Coggin' statbeent the arumnt 'Or eetie~Iacourts .' F -~~~~~~~~~~~~~~~~~~ 'C'i~~~ hss and Phrases; ~~~~~~~~~~~~~r alue t dsloeWeri fact1, fseBe mntormisions F

On July~~~~~~~ 28 e~~~~~~teb Eded a Motion ~ ~ ~ ~ ~ ~ ]~l l'

--tions and def. t to Veg mot~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~',,
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bar date, and that such a motion is "made" ee could not recover hat transfer fom Cog

when it is served., The bankruptcy ,court gin, under section 550(a)(1). Thisruling was

acknowledged at that time that it had erred affirmed by the district court. The trustee

'in' anting'the trustee and Mrs. Coggin's cross appeals this denial-of recovery from

motions'ex parte, without giving Coggin no- Coggin.
tice or a hearing. The bankruptcy court,
therefore, vacated its earlier grant of the II., DISCUSSION

extension of the bar date pursuant to section
105(a) and gaveC,6ggin an opportunity to In reviewing the judgment of tihe bank-

'show cause why such an extension should not ruptcy court in this case, we are i presented

have been granted., Coggin responded that with three specific holdings. First, we exam-

the motion for extension should not be grant- ine the determination, of the bankruptcy

' red bdckuse it was not timely made (i.e., court that the appellees' motions for extend-

served and, therefore, the bankruptcy court ing the bar date were timely made. Second-

was rocedurallybared from extending the ly, we evaluate the bankruptcy courts denial

bar date and was required to dismiss the of Coggin's discharge under section 727., Fi-

trustee!s and&Mrs. n's complaints. The nally, we review the determination .that a

bankruptcy court rejected this argument, trustee cannot, under section, 5W0(a)(1),, re-

granted the extension of time, and accepted cover the value of a fraudulent transfer from

the complaints as timely filed within the ex- the transferring debtor.

tended time.

In April, 1990, trial was held on the claims A.. Timeiness Of Motion To Extend Time

of the trusteeand on Mrs. Coggins claim [1] Thebnkrutcy court'sdeterniination

that Coggin owed her a portion of several ta that the appellees, motions to extend the bar

refund checks. The bankruptey court found date were timely made is a question of law

thatCoggin owed- irs Coggin $8,398.67 in reviewabe le novo. Soutthwst Bank a,.

tax efu and thdt such obligation was (i re T as), 883 F.2d 91, 994

nondisehargeble under. section 523(a)(6}. (1ith Cir.1989), cert denied, 497 U.S. 1007,

The court also found 'that sufficient evidence 110 S.Ct. 3245, 111 LEd.2d 756 (1990). The

was presented to' deny Coggm's discharge on facts underlying ihis determination are not in

all three grounds asserted by the trustee- dispute

the to false 'oaths under section 727(a)(4)(A)
and the $13,000 transfer under section The trustee filed a motion to extend the

727(a)(2)(A). bar date on July 28, 1989, seven days prior to
the bar date. Mrs. Coggin filed a similar

The, district court affirmed the bankruptcy to a, time' on A s 199 the

cor inptember 30 193 day before the bar date. The bankruptcy

, " ''irilfieh is appsl ' , -,ch, , .

Coggditimely file thispea Heochal- court granted both motions ex panoe without
lenges terjection. of his argument that 'the

a hearing of any' kind, on1 the day' each'mo-
trustee and Mr-s.P oggin's motions for exten-co trse

sionof te br dae wee utimey. H al onwsfedInteCeof& rues

appeal ofthe $13udgment~gs made against motiMon neither Coggini, nor his atorney' was
ever served with the motion. Cogginr admints

todi~chrge~bilty unde sectio 727.. however, that atrhecutgnedthe

Additionally, the trustee brought' -suit motion, he receivdaopoftereri the

aintCoggin and his son, Tommy, for re- mall Mrs.Cogi's oincnan a certif-
=oeyof the ~$13,000 payment Coggin made kcate of service whc nldsCg I'sattor-

-~~~~~~~ ~~~to Tommy. The trustee settled his -case with ney bu no ogin himself TeeIs -no

Tommy. prior-to the tiial in the bankruptcy evidence as to-whether the order granting

eouirt. bTe bankruptcy court found that the her motion was sent to Coggin.;

transfer of $13,000, in addition to being
grounds for denying Coggin's discharge, was [2] A motion to extend the bar date is a

also an avoidable conveyance under section contested matter under the Code2 CooUier on

548. The court held, however, that the trust- Bankruptcy states:

-7
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ateasMo F.3d 1443 (1lthCir. 1994)

Lt transfer froniog ---Broadly -speaking , proceeedings in bank- must, be, made on bothirthe -debtor and! -his
(1)~. This ubug ~ '~rupcy cass canbe mdivdd into: {)a- tone.Ter an question here ,Ttbat

eQ1L1hkUse vrar rceigs oendby Part V II n'D~e`ther the trustee nor Mrs. Coggin executed
aleo veyfoi-fteBnrpc ue;()administrA- service,, on, Coggin himself." Under iRule.I

lie mtesinhchthere is no adve'r- 404(b), amotion to extendthe time for fliflg ,K
- Ih~~~~~sary, party (freape punoppse mo- a ppa betingtothhe, discharge ofa

ISSION ~~~~~ lio by a trIs to' sel petyo tedebtormust '%b made before such tinie i
- ~~~~estate); and (3), contested mattels, *Whih Miing haomlant has eprd"1Fd J

gment of~hthe bank-do noqt qualify as adversry proceedings .B'ankr.P 14004() (emphasis' addediP -

e;~we a restd becauety ai r e it adfined,;as ~'uch`y crIg oCgi, to fretnioVbi 1 ,

ofs. the ~weea ue 1700 Ibiut wbhich~ neverthle eseM- the, 'bar-dt f~aild t ev ogna r fii
oftebankruptcy blef4 avrrypoedingsi httee~ Since tea~pjpelleesjii"a"1U qJI~L
motions fr extend tw eprtias ,woar' jpsn " ter rqie ndrRle00 o

ruptey C~rnt's denial them. Further, hearus 4itune h
-exteli n dtl - f `1 ` 4) font mte) Amto octn ' Writdnunde e 04b dpr et1I

YV~~~~ "W'r Soug ~ ~ ~ ~ cur550(a~i), ~ ti~i~ best fit0 in the third c tegt, si 0is & ht th mo t~io dctonan JfJ

fiulent trasferfc4 11 , oj4sdb h etr u snta de- qet, 1of any dsI"to P0etn 44~

M&Y court's denial' FVr~~~~~~~~~~~a'~~roeeig nizii~lelinE.il '01. dthe. AWI " -

AsaJeut, ue91 ple oti oin' I upr fhspstocgi>:',
ier To EweiTm ue~i rvdesi, etnetp* evrlcss hthl tha graphic~

9 Go ier n _[9014.0& (15th ~ ~ ~ ~ ~ ~ ~ ')ed
)urt'S etermi Ato n cotse matriacaeudrhe md" wheniiserd. hem yt, FIFFJJFI V

Sacqetion ofWXI XLa' rue,; 1reie salb qu te bym io, Cgin ciealneocasinwiFh

fesult~,~Oiule E*14,arule nes t hesppcourt i~ps itionn , ,FJ ~rt
2d 7T6 (1990) -Th& 901 *nder t h'. wseviit iass thaed ,old, V.a ad (&~~
inidteatio n are o Jnoin orderstan answ ter in a moto.Te mnertheo n j- he -, 703s servd.429 (9heCr18~eJ Iif

ion to extend the ser~viCo ofaovmew ned coprn J' 49(th, can3 II? be1 d Jis JBI F~~~F[

qustid oFfe Rl of whcihul ____~ 1I~
The ainptey rue pravde that te m atte wpil eunitiated dure helFdP" - 2 oThn w I QI~r I [F

,ih1t, ymoinan pcicly euretoic a hases wer , t aen iAwd, 'Ah t di W Rule ankuc1~rcdu
the2dayeco 9i and hearing Rul e 4004 doesanot-ton matead by9 th y Ls4 ~ ~

resuthe equiemet"o Runles 9014 aplca-r 52() Inreooah V 1B
2d 71% ~~~19') - ble byr~ dealt ocnetdmtes apis ehn a idr d ui sellRC*~-

grni atin-a -n Itrvdshtevc~ lenhe ffaner sel. n all thre2 ases the court lFI~~~I~N JH

tcon atcomp-ai~t.1;-.h -MAWP; actice: nom Mor's1F E'JJ

prvied.-iBn Rule 9014 for~hi summons and theecas, lanuaevr, eee

lea C~s~in~s~attorewe 3 a OUnder ~ e Rl if a tovent Although Ruler o2b)rfestF Fhr

~~el~ There~~is ~~o, ~i "- Rulte two i(9, n otI~ i I '
-te order granting i psrconduting sri ce b wiil, such inervied ofr a ary"FIC I&'bl ul 9bJIr~ 1[

s e patsvitout aF he akesW- raplbes nto c ontes e r, ma- 5.Cgin agee thtRl O4 o*B

t truatee~s s er ervaiiofte FIdr pls ofdBankrpc mehd ofsrbehr. ~ I~hF[

se pro~~~~~averar proceed 'IIgs ,,.luigthsIratntoim goferc 1jF f1ot the ". I,-,I , da.~~~~~~~~~~~~~~~~~~FL[J ~ FI[,FlJ~'~ IF

a modoA ~~~~~~~~~~~~~~~~~~, or e tP.~~~~~~~~~~~~~~~~~
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4.refer toa motion '"served," there is no 'reasonable time after service to file a motion spe-difference in effect, since a imotion is if a motion mpst be filed to be "nade," then molI 1nade" by- causing it 'to be served. . likewise we are, drawn to the conclusion that ratiSA Moore's Fer Practice 1 52.11[l] n. 8. it makes no sense for Rule 7004(a), by way, of RalIn support of this ,proposition, Moore's cur- FRQ 4(j), ,to alfw 120 days for service after, neii

rentlyd cis Keohanz itself. ' It does so, how- filing' a motion wider Rule 4004(b) if a mo- 'barever, with the following parenthetical, expla- tion must be served to be '"made." The logicnaton: [IMhe court ieasoned that-if a Rule of Moone's statement that a motion is "made" rue52b) motion had to be filed as well -as served when it is served, therefore, is limited to the plawithin the ten day period, there would be particular Federal Rule ,ofiCivil Procedure to faillittle reason for Rule 5(d), granting a reason- which itmwas referring. Likewise, the three of -able time a'fter service to file the motion." cited cases are limitedto FRCP 52(d) and oldId = --- . Bankruptcy Rule 752(b).This 'explanation shows" that these cases bnrpccotdeiosh ev, Ba,Tw bakuty-or decios, however, Bare atiot 'authoritative relative to- a, motion have eplicitly hedthat gunder Rule 4004(b), the
p l * moounder' Rule 40gsb). and 5(d) p vides a motion to extend the bar date is notthat laJll papers after the complaint re- mdae untde n unless it is serd. Itn peWuired to be -served upon a party, togethr ,'wnthaertificnatter motion seiceshals bne der Friia, 123 B.o of t9 bankr.E.DN.Y.1991er

RM a04b isto'ertiteated and serve,,eutsupr u, pshtin 'b....................... 
Atog 

e haed -file

with' the court withi -a )reasonable tineatr I eMncnN.8-06,`96W 80 a

der) woule apply. A motion unde r Ru e inssa ho wthat a motion touexende the iarsthe

Rue40 4(b),hw er is goterthe sam asC 4a). moin dteudrRue40(b) is "made" when itijedorwe t>Ch

wder' RC P '2b pnder Rule 9014; and is aredi me dcomplantested-mter on such As mo 6n under Prior tecisings ofthe bankrutesy co .rRule0i 0b -w ithofipbe eotreate , ve d just support our posio n. eag litho g te ihe todaus' a ,the summonsgandi ompaint. ofeas ,isuchat , u in- foun and n on -thecaset ot dirlyn addr s theder Roule 0a),se rvice of a motion un der t isu der Rule e,'ex tend te barRul 4004 (bi is govneotd th by FRe 7 P sna)e 004)iste ' "mde" whe fit is40 fled ormewhen it aCRCleP 4tt(t) ptroibes theat edan su s an served, many casore sur, a ion is We have meo ed t

de Anule~dr in04a 'eff iet-o Jn av 1,i90,tiof, tonder 'the , isse2o whether a .te3i91 u*nder Rule .inR-l .any (b in~ ns. governedoe by FRoPg 4Q). 4004(6' frising'motion whexend thes filed ornhertnk it b,.RCnP Q pre'ceovidessu thatn an sumonslaint'is srvpcrR4ed maqy cahave mpenbtioe tache fix(

complaint must be served within 120 days of section in passing. These cases universally iMlinkg ith- -the rcourt. ,Fed. vP , 4(j).use the tm fe" w n referring to the to.Thois,'f, the logic ot-his trio of cases is that it time limitation imposed on nialdng a-mogton' the
wakes hnosenise for FRP 5S(d) to all for a iUnder Rule 4004(b). -None of these casesitisimportint to nte that> r.- g time set from -the fiofto Rulge makes 

asl meeting :d1cl tforat the numbers of the fedeal Rules of creditors ulessda motion isefwled within the spectnet W {eedure referred to in Rule 1004 are the usen vime.'" (emphasis added)); in BRs She ' 135
7n4iiBbRra8 ef,743o Jaua1i 1,o 1990) 'Trei 1,ot12 (aankr.S.D.Tel1991) ("Mvhe nife bing amen fordimen.trs Therefore, ndthough he tim.6 d ing motionsto extend the timeiunder Sank- l

n -- sstidmoios and*coplal, i p ul 0 b) had expired by March 7,.bow governed- by'FRCP .4(m). the reference to, 1991-." (emphasis added)); ,n re Hall, 128 .R'FIR -Pj 4nRl O4a st h r-ajren~d- ' 6316'BnrSD'r~9o "ankiruptcy I.meat ersio~'in hich RCP 4j) wa stil th u*les 4004(b),and 40 07(c) provide that such, mo-?ecio governing' service of a suacnaos and fiorst ntbe s ied befor e the 60dy fo hfirt dte et or hemeeting of crediuors hasexspiren'd .(emiphasis added)); Columbia* u ~ ~ ~ . ~ ~ . ' . , . F i r s~~~ t ! F d S a w . & o ~ ' s v . R a e O n u i R aew )7.~ ee.In Hav~ey, 69. B.R. 41-1, 412 (N.D.Ohio 1,15 BJK , 8(anrDD..') "akrpc1970"he coniqluisior must be that- the'cut Rls40() n 4 0() i c90)untiwt dhas no dcisrtion to entlarge the time for filing a BakutyRl 06b3,poii xeso a
cmlaint 'hjcin. dicag when the mo- base nk amoin''le atrthcbr ye.tion or exensin hasbeen iledpast, the dead- (emphai ad);PeVewF.Sns Lo Cline,"~(empasis aded)) In isPark,154 E.. Ass'nv rzs In sAut)10BR.868977 4 1 7 4( B nlc . W . . M o 1 9 9 ) (T h e re is -n o th - ' B n r N D o i 9 9 " v n f P rlag i the .. rues whch exendsthe'60' day souh an exenioof tiewti hc ofile r
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fervfic to file at fnojoun -specifically -deal -with- the issu'e -of wh'ether a I'mmediaitly, ~_-'withouV~ delay iety
tob ae",thei iimotiont file but no-ere pio tote.iqi ithin a esnbetiilie under the cl'um

to the conclusi~~~~~on that ri ationobf- th 'original -bar date is, ~ey. stne ftecs; popl n'wt
'ule 7004(a), 'by, wa fIahr otda Ih armotion ',1that 1a reasonabledispatche ihnsuhtiWa

dys for service after' ne ither, f 6ied nor- served prior to the loriial t eri ta hichi is to be done, ob
Rule 4004(b) if a ino- bar dae n "ld ht the -banl upcy doine la fply and according'- tothprc

e "made." "Te logic -eoutIs without discretion -und~ theceurren taala d rinaryourse- of tig o~
at a miotioni M~ ruls -'ffi FohnJodlird firstile. T

to the ' plaint~O enlrge t4eLr yrfhnacr-o acmlsed h pfOre, is noie ne ue404a hntejj~j pruUTyroffer4.
of Cvil rocdureto ailsto fle he mtio befre te epiraionBlack's Law Dictionary .654-(6th ed,. 199)

Lews,;the three ofbhra at.(iain oittedA). Under Rule 4004c)
FRCP 2(d)and old . thereforle, th lankuptcy court is obligated,

Ou oiin is..supported by Collier o as io~ ',s_'practicable after the passag of
411hstates:, "Current Bank- -the 1bar dteb.toenter a. dicarefohe

t decisions, ~~~ Ba~tkrPtcyul l40hich permit an exenio o f no9 complaints objectigtunderR Rul 94() rutc Rle4'4()IeTasIm.in
41r aat s otthe' ,I deadline , only kon mton of a, party in Su -x din I WtA c geave been filed. If serviceonu
iti srve itelet' onlyVfor ,cause, deteridata hdbo ndistoneisdeuefra

erigonntice an ni fte oinioio obna under Rule 410(h Jbut)anl .. NY.99) fdd efrethe originl deadline expire. 8 lii A o eurdto be ,achieved prior to)18 96WL 28905 IE
- 1986) Th~~~~~ ~~ Coil on* B4 ruptcy 400402[11 (em'phas'is th~1 dtFhntecut oud beieft in1
rn the present easel ~add`. it urhrstates that -[t~he, mnotion th04n fetering a discharge lwhern Able pruent c ~tund& Rue404b ' xut efie ihi hriIvh J mde mtinIrae-

cm tohxtn the br th fne~i R tirne, pei4od be~tm uttn~ Cmo es

MI nA the bar', i~~~~~~~~hehr n mton frexesinofte a

Altoug wmae-v selonj thata moion under sectio 00()is a ~tonisitxm

ph~~~is added). tiou~s "ade w f-henitiald,~ we
is fild or hen i Chaper 7 ase, n expratio of te tim detemine he efect o ethatholdng on this

e ucase iersall chrg C slnidTIthen tie ixdports ourng motdnionohrlh oewichmyb osdrda
'unaldngamotion' the court sh~~~lea~lsotirtwt ,The he i chtieo-etrn ourt wionand o"

Although we'have slon- ~aiftdtiofne extenion wol4 av eor4iato feoigis brdtestb

he time ~~~ Bank- been_ deidIha uh' rnoii shul have Ba motiontc3 der
kule 404(a). imthis add)

-oisegasc'o:s~i~uth filed oreforet the.-on eratatinnof 'the- weeM~~r~ei~in"'epissdIi
ave0 ~i rm h timedfor filing such comnplainits." (empai adI A0wyIs ~.v rat(W~ nn)4 B.

ri Ifcedtiorshaed);In, theghr 7.BR.28,29(Bnr. 25 b66(B k~`[.elver)"'A vrittmen ro
e Ccaes nbiv-Ay ("bankeruptcy Rule moti(b) toch m dt] igayb Icnsmciderep ~ne

,,i -"refeZ74'to. the ft Puentensionlof tkimej ma o fil Rule yte 4004b)]n foAh
n cojuncion vith" dae ~t fo meeing creitor."s e mpais Spj% nPu. rw gI -eLas) 37 BL 6'M

ter the bar date." ~~~~~~~~~~~l4, ("Under the F I (~~~~~~~~~~twouldbeanabuse 'rT'hd igrI I
me-of these cases j~~~~~~~~~ed.RX-ank*ofhi.Pd.uI'sicrto oral n conclsio'Feet &m.'~~~~~ Loan 18#4-19(anrCd ab18) o t' 4 na 'thae'ati y d

an awtniopo tetime to dfiles a omplaint 'uei04I)J efldrro " h iaino
mebecigtodshag uspusatgoBnk tetofiittin'etothRls 404sasea
fl~d vdthin~the speuptcy Rue 04b'ad90()3. efld(mhss-de).

AA In re Sheif 135 e~entnHodd4

S.R I, t'ilon

In re Ha, 128 adei 00~B.. 4~1;_495, (Pakir. 19 e ~4004() mo'Io'an y,-~~I
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motion. under Rule 4004(b). Rule 7004(a), Coggin's discharge. The facts of this case erre(ncorporating FRCP 4(j), requires service indicate' that the court had this power and cotiwithin 120 days of the filing of a complaint did not abuse "its discretion in doing so. sectior, in this case, a motion. When serving a Thinking that it had the power to give the andmotion by mail, Rule 7004(b)(9) requires ser- appellees an extension eX parte the court motil'vice on both the debtor and his attorney. It granted their motions as soon as they were the Iis undisputed that neither the trustee nor submitted, with no notice and no opportunity suffiMrs. 'Coggin served' Coggin. The issue of for Coggin to be heard. This decision, of exteithe exact, timing of acceptable service of a course, was erroneous, as it was contrary to dice(motion to' extend the bar date, therefore, is the plain language of Rule 4004(b), which

not b efdre us in this case,' as it is undisputed provides that such a motion may only be cow-that service was never properly completed. 8 granted lafter 'hearing on notice." Fed., meat'As a coroliary to our holding that a motion RTBankr.P 4004(b). The error, however, carpis miade" when filed, we- also hold that fail- was that of the court and not of the appel- U.Sure tod'serve the debtor or his attorney or lees. The appellees had time to serve Cog- the iboth "prito expiration of the bar date gin safter they filed their motions, but be- vacafdoes not' constitute failure to "make" a m- cause of the court's immediate granting of A Siltion within'the prescribed tfme. It is well- the-motions and the fact that notice of the (9thsettled that under 'the new Bankruptcy extension was given to Coggin, such service -I.
Rules, thie' blanknlptcy court has no discretion would have- been futile. Hence, while the 353,to grant aDextension of the bar date when a appellees erred in never serving Coggin and guesmotion to do so is not "mnade" prior to the his attorney, the actions of the court in the eexpiration of the bar date. See In ?e Law, granting the motions ex wLrte created a situ- failul37 13.R. at 412-13. We hold that if a motion ation' where such errr was exeusable.9 theis fied but nt served prior to the bar date, [71 Having decided that the motions of
is met, and the bankruptey court retains the appellees to extend the bar date weretionAjurisdiction to extend the bar date if service properiy "made when filed, and that their atefaiure to serve Coggin inthscewaexis proper, or to employ its equitable powers if cua e to the eor of thcas e was ex-service is notprected propery. usable dueter e error d the court, weIu

must determine whetherthe court p le-[6] We are called upon here to determine granted those motions. We are not, address- the ctwhether the bankruptcy court erred .as a ing the merits of such a decision, but rather ing timatter of ladw in 'allowing the appellees addi- whether the process followed by the courtIgtional 'time to file a complaint objecting to was proper. Upon determining that it had had J
8. We do make the following comments about at the same time as filing, prior to the 'expiration to Cervice. however. 1 First, service, like filing, will of the bar date. This reasoning is supported by sulgeneHally be expected to, be made prior to the common sense, for while ithe court's need toexiration of the. original bar date. Service by know of the existence of a motion to extend themaillis permitted, and service is considered corm- bar date may be slightly greater tha that of a gin rplete when Oailed. Fed.RBankr.p. 7004(b) and 'debtor, a debtor still has a Vital interest in thete k(0. in additi6n, d debtor and his attorney are status of Is di eboth nder a'detorgoing i bligation to keep their s T e u c t adresseo curientin thep records on 'file with the 'detor, i isch a kreu, aic ofngrantibanl.up thy court. oss v.a Ce (Inr~ e dssiga) etoha dch parge padhnce a tfres ,prior)6~ B R. 150 156 ~ ~ Cfr~l994). ~ expediently,, efficiently,adfaryspsiben
addition und er %Lule,,7004(b)(9), service i's effec- aprrit run ~.apetiie dn ebtor ifit is mailed to "the address 

excusshoi-WuAm'the, petition-orstatement of affairs or to 9. As We noted at-the outtset, this cms 'is -a knoit grantsuch other addreiss4 as the debtor may designate that each party participated in tyilng. Coggin,1.(i a Tiled' wting' 'ed.RBankx.P. 7004(9). when he received notice that the trustee's motionTherefore, service 'is effective on a debtor even if had been granted, apparently prior to'the expira- dsmalged to the wrong address, if the address to 'ion of the 'bar date, should have moved the court taxwhich'it is mailed is the 'last listed by-the debtor to revoke or amend that grantas it was improp- divon'filed writing.' Service of the debtor and'his er without a hearing on notice. Instead, whether heattorney should, therefore, generally presentno conscionsly or not; Cogin sat on his rights and antcdifficulty to a novant'and should be completed Ia this jurisdictional caienge. I retau
e n ge' ,t h i s



thz8 ~~case erred in granting thfoin xpre, the court had the equitablp6e' i irtcourt ha thisspower anI orseasd its earlier 'orderPrun o erirmsa~ n ri h oin fes discretion idoing- so., seto'0(a n fore ogi ein afor ing ogginhflt6ice ad a heahg h
adthe power to give h ada p~tnt odsute t'L99ihe arinesgxtnino hebrdt'erwsvlrision ex pcwte, the court mot~ons fo exeso o hbrdae fe

notice and no opportunity ~~~uf~cint factsL to hes h gato hheard. Pasdciinrokxeninan ~ COdispi ws nth frj- [8 on~os ssonasthywee' th eaigte ou oin t4 hrMt~eB Vahnidnioth O Diat Dsheire-*-nJMO ons 4 al~~~~~~~~~~~~etcmpanstia~~ie cL'~ofr ue40bwhc ,Seti Oretnion 10()p ovfi th'at dat I ichre~ w ae. isi t~dht Il
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heat ' This d 7 1,i j~~~~~p ,, 6r, H~intE~~ the d y ,trhI I , 'tha it trnI ro 1,0 cbad"I' _tim toI'sereoCog..Its his 4'r ~conu..Iv'dW thIr moI ons, buwheeats nooe~ o%~ret, s 9 ny
's iRedate grantin of4S $uhhisF2 1~ ~ ezau rt

' toCgin su h srice nht ~~iczDas.I&Ci4I..t ~futile, Hence while b er ts~ Tue b, lautc br hl
~acti~i Onofithe, court LAY-IeOMu rodc 6th i~careu~is exparte crei~~~ted a.~~itu- ~ ~ ~ppeUI himr jP
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($13,000) in cash to his son, Tommy. It is Bankruptcy Court Memorandum of Decision
clear from the testimony that the transfer at 9,11-12 (citation omitted). The bankpt.
of such sum was to pay future child sup- cy court's finding that the -transfer; in ques-
port obligations', and was to avoid -the tion was ,made'with the actual -intent to hin-
claims of his ex-wife. Such transfer was der, delay, or defraud is a question of ,fact
with the intent to hinder, delay and de- which we will only disturb. if it is clearly
fraud- his Creditors, including his ex-wife, 'erroneous. Wiliamson V. Firem in's Fund
and constitutes a violation of Ins. Co., 828 F.2d 249, 251 (4th, Cir.1987).
§'727(a)(2)(A), Bankrptcy Code- The bankruptcy court, after a trial on.the

merits of this action, determined that Coggin
.... mmade the transfer here with actual intent and

The transfer of the Thirteen Thousand in violation of section 727(a)(2)(A). Finding
Dollars ($13,000) from Coggin to Tommy ample evidence in the record to support this '
was made with the actual intent to hinder, conclusion we find ,no' clear error in' the
delay or defraud Phyllis Coggin and the COurVs decision.
other Creditors of the Debtor. The trans-' - A denial of discharge under section 727(a) C
fer was made while the Debtor was insol- is total, causing all creditors to, continue to
vent and while there were many- existing have a post-petition claim against the debtor
Creditors. Puisiiant to Section 502(b)(5), and his "presett and future assets. As the P
Bankruptcy Co4deTommy would not be denial under any one ,of the subsections of ti
able to have -any claim with, the estate in sectio'n 727(a) yields the same result, only c
.that, even though the obligation of Coggin one of the bankruptcy courts bases for deni-

-o, pay ild support would not b dis- al need be upheld. V oth re need not
chargeable through his bankruptcy. sic address the court's fding of nondischarge- r
'Only a pre-petiti obligation for support ability under section 727(a)(4)(A. We hold

-could be co'nsider Claim in the Estate. that the bikruptcy court ,piperry denied V
Congress clearly intended that post-peti- Coggins scharge undeseon727(a2)(A) r
tion support obligations were to be paid for makng a .transfer to fisson with the t
out of theh D'ebtors post-petition income, actual intent to hinder, delay, or defraud a
and not from.propty of the Estate. The eitor.plan, 1 and ~Pnt of bankruptcy,,in

overall i~ - C. Trustee's Cross Appei For MceYythis regard, " is that 'the,~ assets of the Estate ~ ~ Dbo
are to be use ly to .pay the legitimate -

Claims of the Creditors' in existence as of 110] Finally, the trste appeals the
the filing o the Pctition. 'Theture sup- bankruptcy courts determination that the
porthowed t Tomy was not a matured Code vested no power in the trustee to recov-
debt and, tusi 'Section ,50b)(6) would er the amount tranerred to Tommy from
prevent, the pament of such Claim' from Coggin. e ba ptc court held that al-
the assets of the estate. For this reason, though the transfer from Coggin to Toimmy
the Debtor could not be permitted to pay was avoidable under section 548, "Section 550
such support m tose assets before the does not authorize or permit recovery
filing of Petition. against a Debtor for the value of property

fraudulently transfered . Bankruptcy
The Court is Convinced that the Court Memorandum -f Dision at .13.

transfer of the Thirteen Thousand Dollars Based on our anialysis affirming the finding
($13,000) by 'Coggin to ,Toimy was a of-afraudulent tanstrin vkolation of section
transfeP inade within one year before the 727(a)(2)(A), theie is' no qeu6stion that .ithe
filing of the Petition and was made with transfer here is avoidable under section
the actual 'intent o hinder,' dely or - 48(a)(1), which employs the same legal stan-
~' .aud Phyllis ,Ciggin or the other Credi- dard As section-727(a)(2)(A). 11 -The relevant
+tors of the ,Debtor. . . ' ,Por tion of section 550 provides: .,

l. Coggin does not materially dispute this point lenge to the finding thathe committed a transfer
in his brief aside from a reiteration of his chal- in violation of § 727(a)(2)(A).
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m of Pecision - (a) ~~Except as otherwse- provided in this' ofte existig laiiis.,edbo

Ihe bankruipt. scio.t the extent that a' asfri usualy receiveabee In making in ao~
~ifr nques- a4voided wider section ... 548 of. this W.b4 transfer in only two situations.'Frt

intent to bin- ~~~~title, the trustee may recover, for the bene- t"`he"'A~ dtr'mybeei in the casefa
e~~ti~fl of~~fact'fit of' te estate, the, property ~trans§ferre"r,~ fruduent transer were tedbo ~s

it 15 Clearly or, ~~~if the cor oorers, the value of such Wni~~est'i the ttisere assets, hrb
~~'1~~8 F~~~z~nd ~property frmrtectPing wdeiassets from te, reacho h
~~th ~~*~~~)* (1) the initial transreree~~~~~th or, such transfer Uaiklitc pocs aj benefittinSOg the debt
final on. the ~~~or the pn~it fo hoe ibenfi` c or, -The second ~situation in which the'deboJ

Ithiat CJogginbefifrl
aal intent trnfrwsmde a eei fo maodbl ovyne[11n S.C A 55c)( The, trustee arue azdseswn the conveyance i aet as.h1 ~

th4 oggi ~ n, "entity for -whose benefit fraioii~a~al~olgto, ~ FF~ ~
dos ~~~such[ trhfrwa c 1. Landa, therefore, -r~

1 rciehsdshrewt
S, 'in T lobjiga ons,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ eti¶I jtat teestate is enite io, recover ferom otdshreo~g~osrmiig h

cogi th aue ofte conveyed 0 t s~i~l ~a etin~~~)I a 5gghiltM val tproPert tned~~pl t et;ection 72()TYPIIT 1 2
. id ia h rne rs~i,~ at eei h~

:icontinueo Ths4nn
stthe debtorhi [Jjs504'4 ear to be one. of firstiln- etrh si byd ffd F![

;ets. ~~~~ pi~~sion.. We h~~~~ave not found, 1and 'the , iipari r 4 ghiain n hes-

result~~~ oii~ COur N1ecded, whether aItr~nuerm debftorr udpot.F Ff>TjF

ztse for di-sanetity or whose benefit, such transfer ~ FFJ~IF FKI,)zre need 'Atwsm~e'~drteCoe Byapyn t i raItin~aeo section 5 ~A
on Jca~e lIrI ?aIu n parent pi~os, and ~~ byt~ a not itne
O.). We ho ~ consul br compas ho'w'ever, lw ov[fomarasernge F

4 oerl de~edwe lh~4~~ha~sectio 55O~a~1) 4os not llow ~e ~ ~ fo~ F benefit 5u~I

Jr dfau~ guaw"[~t~sa~t ebo rm ~ Um e
was notinte e obe An e nuw wavoiF[4
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and immediate financial benefit to the guar- against the transferring debtor as 'an"ntiy - denovo-r
antor. By the debtor satisfying the underly- for whose benefit such transfer was made." U .,
ing obligation, the guarantor is relieved of his AFFIRMED 2, Crimil
matured obligation to pay any unsatisfied Obst
portion. This relief from an obligation to pay -der Sent
money is the economic equivalent of the re- determin.
ceipt of money by one to whom money is vestigatia

owed. than sor.

We have found no cases in which a court lies en]
allowed a trustee to recover the value of an ferred
avoidable conveyance directly from the trans- U .S.S.G.
ferring debtor under section 550(a)(1). Hav- U , Sex
ing no guidance, we have applied the lan- ITE STATE o ici 0
guage of the statute and its apparent pu Paintiff-Appellee,
pose, as well as economic reality and the v. 3. Crim
contextual sense of the statutory scheme, to ' ' Def
interpretthe likelihood that-Congress Joseph P. BAoWEf4 Defendant-interpret intend- sion ofpellan
ed to include the debtor as an "entity" from Appelan and ass
which the trustee could recover under section No. 93-8854. given *I
550(a)(1).4 After examining these factors, der Sei
we agree with the bankruptcy and district Umted States Court of Appeals, obstrue
courts that there is no cause of action created Eleventh Circuit. growing
by section 550(a)(1) in a trustee to recover Sept. 8, 1994. dentW
the value of an avoidable conveyance from a gation,
transferring debtor. occur c

III. CONCLUSION . Defendant was convicted in the United nition.
States District Court for the Northern Dis-

Coggin has challenged the bankruptcy trict of Georgia, No. 2:92-0021-CR-I, Wil-
court's determination that the trustee and liam C. O'Kelley, Chief Judge, pursuant to a'
Mrs. Coggin "made" their motions to extend his guilty plea, of possession of maruaamer
the bar date in a timely fashion, and that he with intent to distribute and assaulting feder- Car(
is a nondischargeable debtor under section al officer, and he appealed. The Court of Atty&,
.727. In addition, the trustee has challenged Appeals, Vollmer, District Judge, sitting by App
the court's holding -that the trustee cannot designation, held that obstruction of justice Court
recover the value of an avoidable transfer enhancement under Sentencing Guidelines
directly from the transferring debtor under had to be based oindeternination that defen Beff
section 550(a)(1). We hold that a motion for dant obsttucted- investigation of offense of . Senioi
extension of the bar date under Rule-4004(b conviction, rather han some other offense. Distri
is "made" when it is filed, and we affirm the
court's grant of said extension and accep- Vacated and remanded.
tance of the complaints zby the trustee and
Mrs. Coggin. Next, we find that the district JOB
court properly denied Coggin's discharge un- 1. Criminal Law e-1139, 1158(l) from
der section 727(a)(2)(A). Finally, we hold District court's findings of fact are ire- of tg

that there is-no cause of action under section viewed for clear error, while its application'of 21eU
550 for the value of an avoidable transfer Sentencing Guidelines to facts is subject'to 21U

14. There is very little legislative history on sec- be benefitted thereby." Act of June 22, .938, .S-(
tion 550(a), and none at all addressing the mean- PubL. No. 75-696, § 60b, 52 Stat. 840, 870. dist
ing of the term "entity for whose benefit such Section 60b clearly did not contemplate recovery
transfer was made." We note, however, that from the debtor himself, and we find no indica- Hr
§ 60b of the Bankruptcy Act, the'precursor 'to - tion that Congress intended to permit such re-Id
§ 550 of the Bankriptcy Code, allowed recovery covery When it enacted § 550.-X
from "the creditor receiving (the transfer] or to
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO RULE 3008

DATE: JULY11, 1995

Section 502(j) of the Bankruptcy Code provides that a claim

that has been allowed or disallowed may be reconsidered for

cause. Bankruptcy Rule 3008 governs the procedure for

reconsideration of an order allowing or disallowing a claim

against the estate. It provides as follows:

Rule 3008. Reconsideration of Claims

A party in interest may move for reconsideration
of an order allowing or disallowing a claim against the
estate. The court after a hearing on notice shall
enter an appropriate order.

The intent of the Advisory Committee when it originally

adopted Rule 3008 was to permit the court to deny a motion to

reconsider the allowance or disallowance of a claim without

notice or a hearing, but that, if the motion to reconsider is

granted, notice and an opportunity to be heard must be given

before the court can rule on the allowance or disallowance of the

claim. This is confirmed by the original Committee Note to Rule

3008 which provides that "[tihe court may decline to reconsider

an order of allowance or disallowance without notice to any

adverse party and without affording any hearing to the movant.

If a motion to reconsider is granted, notice and hearing must be

afforded to parties in interest before the previous action in the

claim taken in respect to the claim may be vacated or modified."

Professor Lawrence P. King has suggested the following



amendment to Rule 3008 for the purpose of clarifying the original

intention and to avoid the implication that notice and a hearing

is required before the court may deny a motion to reconsider:

Rule 3008. Reconsideration of ClaimsK

1 A party in interest may move for reconsideration

2 of an order allowing or disallowing a claim against the

3 estate. The court may deny the motion without notice

4 or a hearing. If the motion is granted, the The court

5 after a hearing on notice shall enter an appropriate

6 order.

I agree with Professor King's suggestion to clarify the

rule, but would-further clarify the second sentence by referring

to the motion that may be granted before the notice and hearing

on the merits as the "motion for reconsideration." I also would

modify the last sentence to use the phrase "after notice and a

hearing" rather than "after a hearing on notice." Section 102 of

the Bankruptcy Code defines "after notice and a hearing" or "a

similar phrase" to mean that the court may act without a hearing

if proper notice is given and a request for a hearing is not made

by a party in interest. Use of this phrase would be consistent

with Rule 9014 on contested matters which provides that

"reasonable notice and opportunity for a hearing shall be

afforded the party against whom relief is sought." [emphasis

added]. Although I think that "after a hearing on notice" is a

"similar phrase" within the meaning of § 102 of the Code, there

has been some doubt about that in the context of other rules and

2



it makes sense to clarify this by using the exact phrase "after
notice and a hearing."

In sum, I suggest that the Committee consider the following
amendments to Rule 3008:

Rule 3008. Reconsideration of Claims
1 A party in interest may move for reconsideration
2 of an order allowing or disallowing a claim against the3 estate. The court may deny the motion without notice
4 or a hearing If the motion for reconsideration is

5 granted, the The court after notice and a hearing eR
6 e-ti-e shall enter an appropriate order.

COMMITTEE NOTE

This rule is amended to clarify that a motion forreconsideration of an order allowing or disallowing aclaim may be denied without notice or a hearing. Ifthe court grants the motion for reconsideration, noticeand an opportunity to be heard must be afforded toparties in interest before the court may vacate ormodify its previous order regarding the allowance ordisallowance of the claim. The phrase "after a hearingon notice" is changed to "after notice and a hearing"to conform to § 102(1) of the Bankruptcy Code.

3
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 1003 -- JOINDER OF PETITIONERS
IN AN INVOLUNTARY CASE

DATE: JULY 12, 1995

Section 303(b) of the Code requires that, if a debtor has 12

or more creditors (excluding employees, insiders and creditors

who received voidable transfers) holding claims that are not

contingent as to liability or the subject of a bona fide dispute,

there must be at least three petitioners holding such claims

aggregating at least $10,000 (above the value of liens) to

commence an involuntary case. That is, a petitioning creditor

does not count as one of the required three if its claim is

contingent or disputed. Section 303(c) permits creditors to join

in the petition after it has been filed and before it has been

dismissed.

To assist petitioning creditors in identifying other

creditors who may be willing to join in the petition to satisfy

the requirements of § 303(b), Rule 1003(b) provides as follows:

Rule 1003. Involuntary Petition

* * * * *

(b) JOINDER OF PETITIONERS AFTER FILING. If the
answer to an involuntary petition filed by fewer than
three creditors avers the existence of 12 or more
creditors, the debtor shall file with the answer a list
of all creditors with their addresses, a brief
statement of the nature of their claims, and the
amounts thereof. If it appears that there are 12 or
more creditors as provided in § 303(b) of the Code, the
court shall afford a reasonable opportunity for other
creditors to join in the petition before a hearing is
held thereon.



Bankruptcy Judge S. Martin Teel, Jr., in his letter of

August 3, 1994 (copy attached), has pointed out the following two

deficiencies in Rule 1003(b) which he explains in greater detail

in his letter.

(1) Although the rule applies if less than three V
creditors sign the petition, it does not address the case in

which three creditors sign the petition, but the debtor C

maintains that at least one of them does not count because

its claim is contingent or disputed.

(2) The rule does not require the answering debtor to

state on the list of creditors whether each creditor's claim L

is contingent or disputed (it only requires that it state 7
the "nature of the claim"). This information would be

useful in identifying those creditors who are eligible to V
serve as petitioning creditors under § 303(b).

I agree with Judge Teel's suggestions for the reasons stated t

in his letter, and I believe that the rule could be improved by

adopting his recommendation. Please see page 2 of his letter

which sets forth his draft of recommended changes to Rule

1003(b). I would only make a few minor stylistic changes to his C

proposed amendments, and a few more to the portion of the rule

that Judge Teel did not suggest amending (especially in the last 7

sentence of the rule).

I suggest that the Committee consider the following

amendments to Rule 1003(b) which are based on Judge Teel's draft

with a few of my own stylistic changes:

2



Rule 1003. Involuntary Petition

* * * * *

3, 1 (b) JOINDER OF PETITIONERS AFTER FILING. If the

2 answer to an involuntary petition filed by fewer than

3 three oerditoraj avers the existence of 12 or more

4 creditors and raises as a defense that fewer than three

5 creditors holding claims of a type described in

6 § 303(b)(1) of the Code have filed the petition, the

7 debtor shall file with the answer a list of all

8 creditors with their addresses, and a brief statement

9 of the amount and nature of their claims- each claim,

10 including whether the claim is contingent as to

11 liability or the subject of a bona fide dispute , and

12 the amounts thereof. If it appears that there arc 12

13 or amore creditors as provided in e 03(b) of the Code

14 Unless it appears that § 303(b)(2) is applicable, the

15 court shall afford a reasonable opportunity for other

16 creditors to join in the petition before a hearing i,

17 held thereon.

COMMITTEE NOTE

Subdivision (b) is amended to recx
debtor file a list of creditors, reg-
number of petitioning creditors, if
that there are 12 or more creditcr
defense that there are fewer th-
that satisfy the requirements
Code.

3



7

The subdivision is amended further to require that
the list of creditors that the debtor must file state
whether each claim is contingent as to liability or the
subject of a bona fide dispute. This information will
assist petitioning creditors in identifying those
creditors that are eligible to join in the petition to
satisfy the requirements of §'303(b)'(1)

Other amendments to this rule are stylistic.
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLUMBIA

5 . MARIN TEEL. Z. 
WASHINGTON. D. C 200M1

August 3, 1994 202/273-0708

Peter G. McCabe
Secretary, Committee on

Rules of Practice and Procedure
Administrative Office of the

United States Courts
Washington, D. C. 20544

L
RE: Proposed Amendment to F.R. Bankr. P. 1003(b)

U Dear Mr. McCabe:

F.R. Bankr. P. 1003(b) provides:

(b) Joinder of Petitioners After Filing. Ifthe answer to an involuntary petition filedby fewer than three creditors avers theL existence of 12 or more creditors, the debtor
shall file with the answer a list of all creditors
with their addresses, a brief statement of thenature of their claims, and the amounts thereof.If it appears that there are 12 or more creditors
as provided in § 303(b) of the Code, the courtshall afford a reasonable opportunity for othercreditors to join in the petition before ahearing is held thereon.

Rule 1003(b) falls short, first, by failing to address the case inwhich three or more creditors filed the petition but the debtormaintains that less than three of them are holders of claims asdescribed in 11 U.s.C. § 303(b)(1).1 When the debtor raises§ 303(b) (1) as a defense, the debtor ought not be any better offwhen three or more petitioners filed the petition than when onlyone or two petitioners filed the petition. That is, the debtorL ought not face any less arduous burden to identify creditors whomay join in the petition in order that three holders described inr § 303(b)(1) of the Code are pursuing the petition.

L Rule 1003(b) falls short, second, with respect to the type ofinformation that must be furnished on the list of creditors filedAd with the answer. It merely requires that the debtor file a "briefstatement of the nature of their claims" without requiring the

S section 303(b) (1) provides that an involuntary petition maybe commenced "by three or more entities each of which is either aholder of a claim against such person that is not contingent as toliability or the subject of a bona fide dispute, or an indentureX- trustee representing such a holder, if such claims aggregate thatat least $5,000 more than the value of any lien on property of thedebtor securing such claims held by the holders of such claims[.]"



debtor to state whether the claims are "contingent as to liability"

or "the subject of a bona fide dispute" within the meaning of

§ 303(b) (1) of the Code. If the debtor maintains that § 303(b) (1)

is a bar to the granting of the petition, the debtor should

articulate why by indicating which creditors exist that hold claims

that are not contingent as to liability or the subject of a bona

fide dispute. Such a requirement would not be too burdensome .and

would expedite the resolution of the case. Once the debtor commits

to certain creditors being of the type described in § 303 (b) (1), or

not being of that type,, that should both narrow the issues and

enable the petitioners more readily to iddentify creditors who can

join as petitioners as eligible holders described in § 303(b) (1) .2 7
By way of historical background, Rule 1003(b) appears to have

been derived from Bankruptcy Rle 104(e) which in turn implemented

Bankruptcy Act § 59(d), That statutory provision,, specifically
required the debtor to file a list but' only when the petitioners

averred that there, were fewer than 12 eligible creditors to be

petitioners and when less than three creditors had joined in the

petition. Section 303 (by iof the Bankr ptc+',Code, in contrast, does

not address the proce ural isnues. Accordingly, the rulemakers are

free to adap procdrsthat wil'~ oe efficient case

administraion iInghe se s d 303 (b) (1) of L
the Code. 0

Accordingly, I recommend that Rule 1003(b) be amended as

follows: a
fb) Joinder of Petitioners After Filinl. If
the answer to an involuntary petition
filzd by fewer Ithana theme creditors 'averrs J
the existence of 12l or more creditors
and raises, as a defense that fewer L

than three creditors: hoidifn claims
oft a type described In a 303(b) (1)'
of the Code- haVe filed the petition,
the debtor ilshall fil 't the anwr a K
list of al cred itor ~ wtthei adrses,
a bri sf staemn of th nure ofu e
e~ai.e eac ela. nctinc hehr h

claim is contincient as to liability or J
the subJect of a bona f )ide disDute, and
the a t f i appears
that tie tr 2o eoi crdto as

2 All creditors should still continue to be listed under Rule r
1003(b) because the petitioners are entitled to contest the L
debtor's say as to which claims are claims described in

§ 303(b) (1). The creditors may challenge the debtor's assertion
that 12 or more creditors hold claims described in § 303 (b) (1) or

they may challenge the debtor's assertion that certain creditors,

who join as petitioners, do not hold claims described in

§ 303(b)(1).

7



provided in § 303(b)(1) of the Code, theEl court shall afford a reasonable opportunity for
other creditors to join in the petition
before a hearing is held thereon.

El I thank you and the Advisory Committee on Bankruptcy Rules for any
attention that can be given to this proposal.

Sincerely yours,

S. SMARTIN TEEL, JR.El United States Bankruptcy Judge

L
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 2004(c) -- ATTENDANCE AT EXAMINATION

DATE: JULY 17, 1995

Bankruptcy Rule 2004(a) provides that 'loin motion of any

party in interest, the court may order the examination of any

entity." Rule 2004(c) provides that "[tihe attendance of an

entity for examination ... may be compelled in the manner

provided in Rule 9016 for the attendance of witnesses at a

hearing or trial." Rule 9016 provides that Civil Rule 45 applies

in cases under the Code. Therefore, the provisions of Civil Rule

45 on compelling the attendance of witnesses at a hearing or

trial govern the attendance of an entity at a Rule 2004

examination.

Civil Rule 45 (copy attached) distinguishes between

procedures governing attendance at a trial or hearing and

procedures governing attendance at a deposition. With respect to

the issuance of a subpoena compelling attendance at a hearing or

trial, Rule 45(a)(2) provides that it must issue from the court

for the district in which the hearing or trial is to be held.

With respect to the issuance of a subpoena compelling attendance

at a deposition, Rule 45(a)(2) provides that it must issue from

the court for the district designated in the notice of deposition

as the district in which the deposition is to be taken. In

either situation, only the "local" district (the place of the

examination) may issue the subpoena.

With respect to service of the subpoena, Rule 45((b)(1)



provides that it may be served "at any place within the district

of the court by which -it is issued, or at any place without the

district that is within 100 miles of the place of the deposition,

hearing, trial ... specified in the subpoena or at any place

within the state where a state statute or rule of court permits

service of a subpoena issued by a state court of general

jurisdiction sitting in the place of the deposition, hearing,

trial... specified in the subpoena."

When Bankruptcy Rules 2004(a), 2004(c), and 9016, and Civil

Rule 45, are read together, I think the clear result is that (1)

a bankruptcy court presiding over a case may order that any

entity be examined under Rule 2004(a) (regardless of where the

entity is located); (2) the subpoena must issue from the U
bankruptcy court for the district in which the examination will 7
take place; and (3) the subpoena must be served within the

issuing district, or outside the district but within 100 miles of

the place of the examination, or as provided by state law where

the examination will take place. LJ

This application of Rule 2004 is confirmed by two cases (the C

only two that a Lexis search produced on the application of Rule

2004(c)). In In re Texas Int'l Company, 97 B.R. 582 (Bankr. C.D.

Cal. 1989), the Bankruptcy Court for the Western District of

Oklahoma issued an order under Rule 2004(a) granting the K
creditors' committee leave to examine a financial advisor in 7

Li
connection with a chapter 11 case pending in that district. The

committee then filed a certified copy of the order with the :

2 7



Bankruptcy Court for the Central District of California, which

issued a subpoena duces tecum compelling the financial advisor to

appear at an examination to be held in the Central District of

California (where it resides). The procedural question raised

was "whether a nondebtor can be subpoenaed to attend a Rule

2004(a) examination in the district where the witness resides,

based on a Rule 2004(c) examination Order issued in a different

district where the underlying bankruptcy case is pending." The

court answered affirmatively and held that the procedure followed

in that case was proper.

In In re Federated Department Stores, Inc., 1990 Bankr.

LEXIS 1143 (Bankr. S.D. Ohio, 1990), the bankruptcy court

presiding over the debtor's chapter 11 case granted the

creditors' committee's motion for a Rule 2004(a) order requiring

six entities to produce certain documents. The court, in

granting the order, stated that:

"Under Bankruptcy Rules 2004(c), 9016, and Rule 45 of
the Federal Rules of Civil Procedure, the appropriate
procedure for obtaining documents from persons located in
another federal district is for this Court to enter an Order
authorizing the discovery, and for the Committee then to
present certified copies of the Order to the United States
Bankruptcy Court for the district in which the person from
whom documents are requested resides. The latter court will
the [sic] issue a subpoena duces tecum to the appropriate
party."

Since the Texas Int'l and Federated Stores cases were

decided, Rule 45 has been entirely restructured and amended (in

1991) in ways that would not affect the reasoning or result in

those cases. For example, Rule 45 now permits an attorney as an

officer of the court to issue and sign the subpoena.

L ~~~~~~~~~~~~~~3



Judge Matheson's Proposal

Bankruptcy Judge Charles E. Matheson, in his letter dated

September 12, 1994 (copy attached), suggests that, based on

Bankruptcy Rules 2004, 9016, and Civil Rule 45, "it appears that

a bankruptcy court can only order the Rule 2004 examination of a 1
nondebtor within the judicial district of the bankruptcy court

issuing the order (or within 100 miles of the place where that

court sits)." Judge Matheson suggests that this "makes no sense"

because "there may be many occasions, such as the matter which is

currently before me where parties, whose examination under Rule

2004 would be very appropriate, reside beyond the judicial

district of the bankruptcy court administering the case." He f
suggests that this problem could be cured by amending Rule

2004(c) to specify that "attendance of a person for examination L

may be commanded, if the examination is to be conducted within

the issuing court's judicial district, in the manner specified in

Rule 9016 for attendance at a hearing or trial or, if the 7
examination is to be conducted outside of that judicial district,

then in the manner provided in Rule 9016 for attendance at a t

deposition."

I agree with Judge Matheson that a rule that would not

permit the court to order an examination of a nondebtor that 7
resides outside the district would not make-sense. However, I

respectfully disagree with Judge Matheson's interpretation of the K
current rule. As discussed above, I think the rule is clear that

Rule 2004(a) gives the court the power to order the examination

4 K



of any entity (without geographic limitations). It is important

not to confuse the authority of the bankruptcy court to order an

examination of an entity under Rule 2004(a) with the separate

questions of which court must issue the subpoena and where the

K subpoena may be served pursuant to Rule 2004(c) and Civil Rule

45.
rl

L For the reasons discussed above, I do not believe that any

amendments to Rule 2004 are required. In addition, if Rule

2004(c) is amended as Judge Matheson suggests, it could create a

new step that is not now required. Rule 45(a)(2) provides that a
L

subpoena commanding attendance at a deposition "shall issue from

K the court for the district designated by the notice of deposition

as the district in which the deposition is to be taken."

K [emphasis added]. If this procedure must be followed for Rule

2004 examinations, it probably would be necessary for the court

order issued under Rule 2004(a) to designate the district in

which the examination is to be taken (apparently, the court order

under Rule 2004(a) serves as the equivalent of the notice of

K deposition). Under the current rules, as I read them, the court

need not specify any district in which the Rule 2004 examination

is to take place. Rather, the court can simply order the

examination of a particular entity. This leaves to the movant's

attorney the problem (and flexibility) of later determining the

location of the entity and identifying the appropriate district

from which to obtain the subpoena. If the movant later discovers

L that the entity has changed residence, there is no need under the

K5
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current rules for the movant to return to the home court to amend

the Rule 2004(a) order to designate the district in which the

examination is to be taken. If Judge Matheson's suggestion is 7]
adopted, I believe that the movant would have to seek amendment 1
of the court order to so designate the district where the

examination is to take place.

Although, as discussed above, I believe that no action is

required with respect to Judge Matheson's recommendation, the

Committee may wish nonetheless to amend Rule 2004(c) to clarify

that an examination ordered under Rule 2004(a) may be held J1

outside the district in which the case is pending. This 7
clarification could be accomplished by the following amendment:

1 (c) COMPELLING ATTENDANCE AND PRODUCTION OF DOCUMENTARY

2 EVIDENCE. The attendance of an entity for examination and

3 the production of documentary evidence, whether it is to be

4 held within or without the district in which the case is F

5 ipendinq. may be compelled in the manner provided in Rule

6 9016 for the attendance of witnesses at a hearing or trial. 7
COMMITTEE NOTE

Subdivision (c) is amended to clarify that an J
examination ordered pursuant to Rule 2004(a) may be held
outside the district in which the case is pending if the
subpoena is issued by the court for the district in which L
the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule
9016.

6
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Issuance of the subpoena by an attorney

[ In considering Judge Matheson's suggestion and in preparing

this memorandum, I came across a glitch resulting from the 1991

KJ amendments to Civil Rule 45 that should be fixed. Rule 45(a)(3)

provides, in part, that:

"An attorney as officer of the court may also issue and sign
a subpoena on behalf of (A) a court in which the attorney is
authorized to practice; or (B-) acourt for a district in
which a deposition or production is compelled by the
subpoena, if the deposition or production pertains to an
action pending in a court in which the attorney isauthorized to practice."

[ Since under Rule 2004(c) the procedures for compelling

attendance of an entity for a Rule 2004 examination are the

L procedures in Civil Rule 45 for compelling the attendance of

witnesses at a hearing or trial, rather than for attendance at a

K deposition, it could be argued that Rule 45(a)(3)(B) does not

7 apply and, therefore, an attorney may sign the subpoena only if

he or she is authorized to practice in the district from which

the subpoena is issued. For example, an attorney who is admitted

in, and is representing a party in a bankruptcy case pending in,

the Southern District of New York would not be able to issue a

subpoena to compel attendance at an examination to be held in the

Central District of California (where the witness resides) unless

K the attorney is also admitted to practice in California. This

result is inconsistent with the purpose of the 1991 amendments to

K Civil Rule 45 as stated in the Committee Note ("In authorizing

attorneys to issue subpoenas from distant courts, the amended

rule effectively authorizes service of a subpoena anywhere in the

L 7

L



United States by an attorney representing any party. This change

is intended to ease the administrative burdens of interdistrict

law practice.").

It would be better for the rule to clarify that an attorney

admitted in the court in which the case is pending could issue

and sign the subpoena on behalf of any other bankruptcy court 
for 7

the purpose of compelling attendance at a Rule 2004 examination.

Otherwise, an attorney not admitted in the district in which the

examination is to be held would have to obtain a subpoena from

the clerk of that court (see Rule 45(a)(3)) or ask local counsel

to sign the subpoena. 7
To solve this problem, I suggest adding the following

sentence and Committee Note to Rule 2004(c):

"An attorney as officer of the court for the district in

which the examination is to be held may issue and sign a

subpoena on behalf of that court if the attorney is

authorized to practice in that court or in the court in

which the case is pending." L

COMMITTEE NOTE

This rule is amended to clarify that, in addition to 7
the procedures for the issuance of a subpoena set forth in

Rule 45 F.R.Civ.P., an attorney may issue and sign a

subpoena on behalf of the court for the district in which a L

Rule 2004 examination is to be held if the attorney is

authorized to practice either in the court in which the case

is pending or in the court for the district in which the 7
examination is to be held. This provision supplements the

procedures for issuance of a subpoena set forth in Rule

45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with one of 7

the purposes of the 1991 amendments to Rule 45, which is to

ease the burdens of interdistrict law practice.

Summary of proposed changes

As discussed above, I respectfully recommend that the

Committee not adopt Judge Matheson's proposed amendment to Rule 
7

8 7

r7



2004(c). It is unnecessary and could require the court to

include in its Rule 2004(a) order the place of the examination

(which is not now required).

The Committee may, however, want to clarify Rule 2004(c) to
avoid any confusion as to whether the court in which a case is
pending may order the examination of an entity that must be

examined outside that district.

I also recommend that the Committee consider my suggested

amendment to make it clear that an attorney admitted in the court
in which the case is pending may issue and sign a subpoena on
behalf of the court for the district in which the examination is
to be held.

I prepared the following draft that includes amendments that
would (1) clarify that the examination could be compelled outside
the home district, and (2) clarify that an attorney admitted in
the home district could sign the subpoena regardless of the place
of the examination.

(c) COMPELLING ATTENDANCE AND PRODUCTION OF DOCUMENTARY
2 EVIDENCE. The attendance of an entity for examination and
3 the production of documentary evidence, whether it is to be
4 held within or without the district in which the case is
5 pending. may be compelled in the manner provided in Rule
6 9016 for the attendance of witnesses at a hearing or trial.

An attorney as officer of the court for the district in
8 which the examination is to be held may issue and sign a
9 subpoena on behalf of that court if the attorney is

9



1 authorized to practice in that court or in the court in

2 which the case is pending.

COMMITTEE NOTE

Subdivision (c) is amended to clarify that an
examination ordered pursuant to Rule 2004(a) may be held
outside the district in which the case is pending if the
subpoena is issued by the court for the district in which
the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule
9016. M

The subdivision is amended further to clarify that, in
addition to the procedures for the issuance of a subpoena
set forth in Rule 45 F.R.Civ.P., an attorney may issue and
sign a subpoena on behalf of the court for the district in
which a Rule 2004 examination is to be held if the attorney
is authorized to practice either in the court in which the
case is pending or in the court for the district in which Li
the examination is to be held. This provision supplements
the procedures for the issuance of a subpoena set forth in
Rule 45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with LE
one of the purposes of the 1991 amendments to Rule 45, which
is to ease the burdens of interdistrict law practice. K

L

L
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Rule 44.1 FEDERAL RULES OF cIvn. PROCEDURZ 58

the attestation are certified as provided in a treaty or
Co onntion to which the United States and the foreign coun-
try iishich the official record is located are parties.

(b) LAcK Rzco=. A written statement that after diligent
search nor or entry of a specified tenor is found to exist In
the records de ted by the statement, authenticated as pro-
vided in subivis o (aXI) of this rule in the case of a domestic
record, or comp ith the requirements of subdivision (aX2)
of this rule for a s in the case of a foreign record, is ad-
missible as evidence tha e records contain no such record or
entry.

(C) ChR PROOF. This rue s not prevent the proof of offi-
cial records or of entry or lac entry therein by any other
method authorized by law.
(As amended Feb. 28, 1966, eff. July 1966; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 19

Rule 44.1. Determination of Foreign Law
A party who intends to raise an issue concei the law of a

foreign country shall give notice by pleadings or o reasonable
written notice. The court, in determining foreign ca may con-
sider any relevant material or source, including ony,
whether or not submitted by a party or admissible un the
Federal Rules of Evidence. The court's determination be
treated as a ruling on a question of law. -
(As added Feb. 28, 1986, eff. July 1, 1966: amended Nov. 20, 1972,

Rule 45 Subpoena
(a) FORM ISSUANCE.

(1) Every subpoena shall
(A) state the name of the court from which it Is Issued; and
(B) state the title of the action, the name of the court in

which it Is pending, and its civil action number and
(C) command each person to whom it is directed to attend

and give testimony or to produce and permit Inspection and
copying of designated books, documents or tangible things in
the possession, custody or control of that person, or to permit
inspection of premises, at a time and place therein specified;
and

(D) set forth the text of subdivisions (c) and (d) of tkis rule.
A command to produce evidence or to permit Instpection

may be joined with a command to appear at trial or hearing
or at deposition, or may be Issued separately. ,

(2) A subpoena commanding attendance at a trial or hear-
Ing shall issue from the court for the district in whih the
hearing or trial is to be held. A subpoena for attendance at a
deposition shall Issue from the court for the tri designat-
ed by the notice of deposition as the i t in which the
deposition is to be taken. If separate from a esubsoena com-
manding the attendance of a person, a subpoena for produc-
tion or inspection shall Issue from the court for the district in
which the production or inspection is to be made.

l



59 FEWERAL RULES OF CIVIL PROCEDE Rule 46

(3) The clerk shall issue a subpoena, signed but otherwise

in blank, to a party requesting it, who shall complete it

before service. An attorney as officer of the court may also

issue and sign a subpoena on behalf of

(A) a court in which the attorney Is authorized to practice;

or
(B) a court for a district in which a deposition or produc- ilallill

tion Is compelled by the subpoena, if the deposition or pro-

duction pertains to an action pending in a court in which the

attorney is authorized to practice.
(b) SERVICE. 

O
(1) A subpoena may be served by any person who Is not a

party and Ls not less than 18 years of age. Service of a subpoe-

na upon a person named therein shall be made by delivering

a copy thereof to such person and, if the person's attendance

is commanded, by tendering to that person the fees for onle tJ|

day's attendance and the mileage allowed by law. When the

subpoena Is Issued on behalf of the United States or an offi-

cer or agency thereof, fees and mileage need not be tendered.

Prior notice of any commanded production of documents and

things or inspection of premises before trial shall be served

on each party in the mamer prescribed by Rule 5(b).
(2) Subject to the provisions of clause (ii) of subparagraph

(cX3XA) of this rule, a subpoena 'may be served at any place

within the district of the court by which It is Issued, or at any

place without the district that is within 100 miles of the place

of the deposition, hearing, trial, production, or inspection

specified in the subpoena or at any place within the state a,

where a state statute or rule of court permits service of a sub-

poena Issued by a state court of general jurisdiction sitting in

the place of the deposition, hearing, trial, production. or in-

spection specified in the subpoena. When a statute of the

United States provides therefor, the court upon proper appli-

cation and cause shown may authorize the service of a sub-

poena at any other place. A subpoena directed to a witness in

a foreign country who is a national or resident of the United

States shall Issue under the circumstances and in the manner

and be served as provided in Title 28, U.S.C. 1 1783.
(3) Proof of service when necessary shall be made by filing 7

with the clerk of the court by which the subpoena is issued a

statement of the date and manner of service and of the

names of the persons served, certified by the person who

made the service. T
(C) PROTTIOX OF PARSONS SUBJoC TO SUBPOENAS.

(1) A party or an attorney responsible for the issuance and

service of a subpoena shall take reasonable steps to avoid Im-

posing undue burden or expense on a person subject to that

subpoena. The court on behalf of which the subpoena was L E
issued shall enforce this duty and Impose upon the party or

attorney In breach of this duty an appropriate sanction,

which may include, but is not limited to, lost earnings and a r7

reasonable attorney's fee.
(2XA) A person commanded to produce and permit inspec-

tion and copying of designated books. papers, documents or



Rule 45 iEDERAL RULES OF CIVIL PP1oczDu 60
tangible things, or Inspection of premises need not appear inperson at the place of production or inspection unless com-manded to appear for deposition, hearing or triaL

(B) Subject to paragraph (d)(2) of this rule, a person com-
manded to produce and permit Inspection and copying may,within 14 days after service of the subpoena or before the
time specified for compliance if such time is less than 14 daysafter service, serve upon the party or attorney designated inthe subpoena written objection to inspection or copying ofany or all of the designated materials or of the premises. If
objection is made, the party serving the subpoena shall not
be entitled to inspect and copy the materials or inspect thepremises except pursuant to an order of the court by which
the subpoena was issued. If objection has been made, theparty serving the subpoena may, upon notice to the personcommanded to produce, move at any time for an order tocompel the production. Such an order to compel production
shall protect any person who Is not a party or an officer of aparty from significant expense resulting from the inspectionand copying commanlded.

M3XA) On timely motion, the court by which a subpoenawas issued shall quash or modify the subpoena If it
(L) fails to allow reasonable time for compliance;
(il) requires a person who is not a party or an officer ofa party to travel to X place more than 100 miles from the

place where that person resides, is employed or regularly
transacts business in person, except that, subject to theprovisions of clause (c)(3XBXiii) of this rule, such aperson may in order to attend trial be commanded to
travel from any such place within the state in which thetrial is held, or

(Il) requires disclosure of privileged or other protected
matter and no exception or waiver applies, or

(iv) subjects a person to undue burden.
(B) If a subpoena

(I) requires disclosure of a trade secret or other confl-
dential research, development, or commercial informa-
tion, or

(II) requires disclosure of an unretained expert's opinion
or information not describing specific events or occur.rences in dispute and resulting from the expert's study
made not at the request of any party, or

(lii) requires a person who is not a party or an officer of
La party to incur substantial expense to travel more than

100 miles to attend trial, the court may, to protect aperson subject to or affected by the subpoena. quash or
modify the subpoena or, If the party in whose behalf thesubpoena Is Issued shows a substantial need for the testi-mony or material that cannot be otherwise met without
undue hardship and assures that the person to whom thesubpoena Is addressed will be reasonably compensated,the court may order appearance or production only upon
specified conditions.
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(d) DuTIS IN RESPONDIG TO SuBPOENA.

-(1) A person responding to a subpoena to produce docu-

ments shall produce them as they are kept in the usual58

course of business or shall organize and label them to corre-

spond with the categories in the demand.
(2) When information subject to a subpoena I withheld on B

a claim that it is privileged or subject to protection as trial

preparation materials, the claim shall be made expressly and

shall be supported by a description of the nature of the docu-

ments, communications, or things not produced that is suffi-

cient to enable the demanding party to contest the claim.

(e) CoxmPT. Failure by any person without adequate excuse

to obey a subpoena served upon that person may be deemed a

contempt of the court from which the subpoena issued. An ade- fl

quate cause for failure to obey exists when a subpoena purports Li
to require a non-party to attend or produce at a place not within

the limits provided by clause (ii) of subpargramph (c)(3XA).

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948. eff.

Oct. 20, 1949; Mar. 30. 19710, eff. July 1. 1970; Apr. 29. 1980, eff. I
Aug. 1, 1980;, Apr. 29, 1986, eff. Aug. 1, 1985; Mar. 2, 1987, eff.

Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.) 7

rnal exceptions to rulings or orders of the court are unnec-

but for all purposes for which an exception has hereto-

foremn necessary it Is sufficient that a party, at the time the i7

ruling o rder of the court is made or sought, makes known to

the court action which the party desires the court to take or

the partys tionto the action of the cor ad the grounds

therefor; and, y has no opportunity to object to a ruling

or order at the t t is made, the absence of an objection does

not thereafter preju the party.

(As amended Mar. 2,19 Aug. 1, 1987.) r
Rule 47. Selection of Jurors

(a) EaIINATION OF COOS. court may permit the parties

or their attorneys to conduct th xaminatlon of prospective
jurors or may itself conduct the e tion In the latter event,

the court shall permit the p i or attorneys to supple-

ment the examination by such further inq as it deems proper

or shall Itself submit to the prospective 1 such additional
questions of the parties or their attorneys as it proper.

(b) PommRy CfuLEGS. The court shall all the number l
of peremptory challenges provided by 28 US.C. I187

(c) EzxcUsE. The court m for good cause excuse a from

service during trial or deliberation. L.

(As amended Feb. 28, 196~, eff. July 1, 1966; Apr. 30, 1991,
Dec. 1, 1991.)

Rule 48. Number of in Verdict _

The court shall seat a jury of not fewer than six and not more

than twelve members and all Jurors shall participate in the ver-

diet unless excused from service by the court pursuant to Rule
St /



UNITED STATES BANKRUPTCY COURT
DISTRICT OF COLORADO

U.S. CUSTOM HOUSE
721 NINEtEENTH StREET. FIFTH FLOOR

CARLES -. MATH ESON DENVER. COLORADO 80202-2508CHARLES E. MATHESON
CHIEF BANKRUPTCY JUDGE

-,September 12, 1994

'7~~~~~~~~~~~~~P0
1 94L The Honorable Paul Mannes, Chief JudgeU.S. Bankruptcy Court for theDistrict of Maryland ur 451 Hungerford Drive 

_Rockville, MD 20850

Dear Judge Mannes:

I write in connection with your position as chair of the Sub-committee on Bankruptcy Rules for the Judicial Conference. InL dealing with a recent matter brought before me, my attention wasdrawn to the provisions of Fed.R.B.P. 2004(c). That rule specifiesthat the attendance of an entity for examination under Rule 2004may be compelled in the manner provided in Fed.R.B.P. 9016 "for theL attendance of witnesses at a hearing or trial."
- Rule 9016, of coursej-tracks Rule.45 of the Federal Rules ofCivil Procedure. Pursuant to Rule 45 -a person can be commanded tocompel at a "hearing or trial" pursuant to a subpoena served in thedistrict where the trial is to be held or within 100 miles of thatL trial. This is to be contrasted with the right to compel attend-ance at depositions. With respect to depositions, Rule 45(a)(2)provides that a subpora commanding the attendance of a per-son ata deposition may issue from the court for the district in which teeL deposition is to be taken.

Because Rule 2004(c) is limited to tile application ofRule 9016 for attendance of a person at a "hearing or trial," itappears that a bankruptcy court can only order the Rule 2004examination of a nondebtor within the judicial district of thebankruptcy court issuing the order (or within 100 miles of theplace where that court sits). Frankly, this *makes no sense. Theremay be many occasions, such as the matter which is currently beforeE me where parties, whose examination under Rule -2004 would oe veryL appropriate, reside beyond the judicial district of the bankruptcyCourt adminstering the case. -

'7: ......



The Honorable Paul Mannes
September 12, 1994
Page 2

I can perceive of no policy reason for the rule to be so
restricted. The obvious answer is to amend Rule 2004(c) to specify
that attendance of a person for examination may be commanded, if I]
the examination is to be conducted within the issuing court's
judicial district, in the manner specified in Rule 9016 for
attendance at a hearing or trial or, if the examination is to be
conducted outside of that judicial district, then in the manner
provided in Rule 9016 for attendance at a deposition.

Your committee may wish to consider whether this is worthy of
an amendment to the rule.

Respectfully submitted,

Charles E. Matheson, Chief Judge Li

CEM:cbs 7
cc: The Honorable Donald E. Cordova to
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: SUGGESTIONS TO AMEND BANKRUPTCY
RULE 2002(a)(1) AND (f)(1)

DATE: AUGUST 6, 1995

Bankruptcy Rule 2002(a)(1) requires the clerk or some other

person as the court may direct to mail to the debtor, the

trustee, and all creditors and indenture trustees notice of the

meeting of creditors under § 341 of the Code. Rule 20002(f)(1)

requires the clerk or some other person as the court may direct

to mail to the debtor and to all creditors and indenture trustees

notice of the order for relief. Both of these notices are

included in Official Forms 9A through 9I ("Notice of Commencement

of Case Under the Bankruptcy Code, Meeting of Creditors, and

Fixing of Dates").

Martin Stone, Esq., of Shaker Heights, Ohio, in his letter

of February 1, 1995, (copy attached) has suggested that Rules

2002(a)(1) and (f)(1) be amended to add to these notices -- when

mailed to creditors -- certain information that is not currently

included. The information that he would like to have added to

these notices includes the following:

(1) the amount which the debtor believes is owed to the

creditor; -

(2) the account number by which the debtor is known to the

creditor;

(3) whether the debtor claims that the amount owed is

K ~~~~~~~~~~~~~1



contingent, unliquidated, or disputed; and Lgo

(4) information regarding the presence of a codebtor

(guarantor, etc.)

As Mr. Stone indicates,' this information is obtainable from K
the debtor's schedules. He asserts that these changes would be

of little, if any, cost to debtors. 'tThe greatest burden which I F
can imagine is a de minimis burden upon the third-party agencies

L;
which provide printing and noticing services to the Courts."

At this time, I do not recommend that Mr. Stone's

suggestions be adopted by the Advisory Committee. Although this

information may be helpful to creditors, I question whether the

expense of including such information with respect to each -L
creditor would be so low. I also question the benefit of having

at least some of this information (i.e., the amount the debtor F
believes is owed and whether the debt is contingent,

unliquidated, or disputed), unless the case is a chapter 11 case. Li

In chapter 11 cases only, a claim is "deemed filed" if it is

scheduled, unless it is scheduled as contingent, unliquidated, or

disputed. See § 1111(a). However, in chapter 7, 12, or 13 F
cases, a proof of claim must be filed regardless of how the claim

is scheduled. J

It also is relevant that recent legislative proposals to

require inclusion of the debtor's account number on all notices

have failed. The result of these efforts is the new subsection F
(c) of § 342, added by the Bankruptcy Reform Act of 1994, which

requires notices that must be sent by the debtor (rather than the

2



clerk) to include the name, address, and taxpayer identification

number of the debtor, "but the failure of such notice to contain

such information shall not invalidate the legal effect of such

notice." Given this recent legislative compromise, I do not

think that the Rules should be amended at this time to require

L inclusion of the debtor's account number on all notices.

In viewing of changing technology, however, it may be

possible at some future time to include this information without

L adding significant expense or delay. I am not in a position to

know whether such technology is available and feasible at this

L time (I am still amazed at how I can spell-check this memorandum

by pressing a button). In any event, I suggest that Mr. Stone's

suggestions be discussed at the next meeting.

LEll
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MARTIN STONE
ATTORNEY AND COUNSELOR-AT-LAW

L 2889 Weymouth Road
Shaker Heights, Ohio 94-BK

44 120-2232
Voice: (216) 295-8050
Fax: (216) 295-8060

February 1, 1995

L Peter McCabe
Secretary, Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building
1 Columbus Circle, N.E.
Suite 4-170, South Side

L Washington, D.C. 20544

Re: Proposed changes to Federal Rules of
Bankruptcy Procedure

Dear Mr. McCabe:

M I should like to propose that F.R.Bankr.P. 2002 be

amended, in S§(a)(1) and (f)(1), to include certain minimal

L additional informations.

For my creditor clients, the largely boilerplate notices

which they receive pursuant to the above-captioned rules is not

truly adequate for their needs in either a personal or a commercial

context. While I appreciate the extra work which the inadequate

notice provides, I suspect that my clients do not.

L All that I believe is necessary to meet creditor needs is

that information which is already provided by the Debtor in

Schedules D, E and F. I believe that the change which I propose

will be of little, if any, cost to Debtors, and might even save a

Debtor or Debtor's Counsel the time, effort and cost of responding

to creditor inquiries as to the amount or manner of scheduling.



MARTIN STONE
ATTORNEY AND COUNSELOR-AT-LAW

Letter to: Peter McCabe
Subject: Proposed amendments to

F.R.Bankr.P. 2002 
IFebruary 1, 1995 - Page 2

The greatest burden which I can imagine is a de minimis burden upon K
the third-party agencies which provide printing and noticing

services to the Courts.

Thus, I propose that the notice which is at present r

provided by F.R.Bankr.P. 2002(a) (1) and (f) (1) ought to include, at
a minimum, (a) the amount which the Debtor believes is owed to the
Creditor, (b) the account number by which the Debtor is known to
the Creditor and (c) the classification (contingent, unliquidated

or disputed) which the Debtor has assigned to the amount owed.
These pieces of information would, I believe, not only be of great Li
benefit to a Creditor, but might be of benefit to a Debtor if, as K
suggested above, their communication might tend to reduce inquires
made of a Debtor or Debtor's counsel as to the amount and
classification of a claim.

I further propose that with respect to (d) the co-debtor K
information provided in Schedules D, E and F., communication of the 7
presence of a co-debtor could be helpful in those contexts where
distribution to Creditors could be increased by a successful K
recovery against a non-debtor co-obligor.

With respect to the husband/wife/joint/community 
Lj

information provided in Schedules D, E and F, I regret that I am K
insufficiently experienced in personal bankruptcies to comment

HJ



MARTIN STONE
ATTORNEY AND COUNSELOR-AT-LAW

Letter to: Peter McCabe
Subject: Proposed amendments to

F.R.Bankr.P. 2002
February 1, 1995 - Page 3

intelligently on the advisability of adding this information to the

notices discussed above.

Thank you very much for the opportunity to submit a

comment during the rule-making process.

Very truly you

Martin Stone

C:W\P60\DOCS\CORRES\RULES1 LTR
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ADMINISTRATIVE OFFICE OF THE U.S. COURTS
BANKRUPTCY JUDGES DIVISION

EL MEMORANDUM

L DATE: August 7, 1995z FROM: Patricia S. Channon for the Subcommittee on Forms

SUBJECT: Proposed Amendments to Forms

TO: Advisory Committee on Bankruptcy Rules

L The forms subcommittee, having reviewed all of the official
forms, recommends publishing for comment amendments to selected
forms. Copies of the proposed amendments and committee notes are
attached.

The subcommittee's goals were to make the forms and the
events in a bankruptcy case easier for the public to understand

L by simplifying the format and language, highlighting important
deadlines and other vital information; and using as much plain

[ n English as possible.

From the beginning, the subcommittee determined to focus on
-those forms that are either completed or received by large
numbers of people. Reports from bankruptcy clerks' offices and
other feedback on the existing forms indicated that the four most
widely used forms are, in fact, confusing for the public either
to use or to understand. Accordingly, the subcommittee
concentrated on these --- Form 1, Voluntary Petition; Forms 9A-
9I, the "§ 341 Notices"; Form 10, Proof of Claim; and Form 18,
Discharge.

L The petition and the § 341 notices were substantially
revised. The specifics are described in the committee notes.
Definitions and instructions for completion were drafted-for the
proof of claim, although the form itself was not revised. The
discharge was revised to a simple order, and an expanded -- but7 separate -- explanation was drafted for printing on the reverse
side of the order. The proposed amendments to the petition
affected Exhibit "A" to the petition. Accordingly, the
subcommittee decided to solicit the views of the Securities and
Exchange Commission on the proposed changes. A copy of my letter
to the SEC is attached.

Form 3, the application and order for installment payments,
was revised to conform more closely to the requirements of the
Code and Rule 1006. Form 8, the debtor's statement of intention
concerning consumer debts secured by property of the estate, was

L revised to conform more closely to the Code and to reflect the



Subcommittee on Forms 2 [1
split of authority over whether a debtor may retain the property
and continue making paymentswithouteither reaffirming the debt, Li
claiming the'property as exempt, or redeeming the property.

Form 14, the ballot, also was completely redrafted. The new
committee note contains guidance'for. a plan proponent concerning
alterations. that will be nedce'sSary to address ,competing plans,
"convenience" classes, and similar situations that the C

subcommittee decided wou.ld be,,,distracting if included in the form
itself.

The proposed amendments to Form 6, Schedule F, and to Form K
17, Notice of Appeal, are basically technical corrections.

The subcommittee proposes adding two new official forms,
Forms,20A and 20B, that would be used'to notify debtors and other
parties in interest of actions taken in a bankruptcy case that
might adversely affect their interests and of the responsive 1
actions that these parties must take to protect their interests.
Particular care was'taken to use plain English in drafting these
forms. K

In addition, th'e subcommittee drafted a new procedural form
for a reaffirmation agreement by a debtor not represented by an
attorney. This form includes a statement of the debtor's rights
and an admonition that the discharge will not apply to the
reaffirmed debt, which are mandated under the Bankruptcy Reform
Act of 1994. Thei form will be issued by the Director of the
Administrative Office., .A,,copy is attached.

The subcommi ttee also seeks the views of the Advisory
Committee concerning,, two suggestions received from bankruptcy
judges. One is a package of local rules and forms addressing the
procedure for sanctioning a bankruptcy petition preparer that was
received from the Hon. Geraldine Mund. The other'is a suggestion K
from the Hon. Jeremiah Berk concerning Schedule Cthat was Ln
transmitted by the Reporter. Copiesofboth suggestions are
attached. ,

Attachments

LI
K7
Li



United States Bankruptcy Court VOLUNTARY
_________________________________District of PETITION

NAME OF DEBTOR Of individual, enter Last, First, Middle) NAME OF JOINT DEBTOR (Spouse) (Last, First Middle)

ALL OTHER NAMES used by the debtor in the last 8 years ALL OTHER NAMES used by the joint debtor in the last eyears
(include married, maiden, and trade names) (include married, maiden and trade names)

SOC= SECJ TAX lD. NO. (If mor than one, state all SOC. SECJ TAX 1.0. NO. (If more than one, state all

STREET ADDRESS OF DEBTOR INo. and Street, City, State and zip code) STREET ADDRESS OF JOINT DEBTOR (No. Street, City, State and zip
code)

COUNTY of Residence or of COUNTY of Residence or of
Principal Place of Business: Principal Place of Businesr

MAIUNG ADDRESS OF DEBTOR (if different from street address) MAILING ADDRESS OF JOINT DEBTOR (If different from street address)

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR VENUE (Check any applicable box)
(I tdifferent than street address above) ° Debtor has been domiciled or has had a residence, principal piece of businss,

or principal assets in this District for 180 days immediately proceeding the date of
this petition or for a longer part of such 10 days than in any other District.

0C There is a bankruptcy case concerning debtor'e affiliate, general partner, or
partnership pending in this District.

E INFORMATION REGARDING THE DEBTOR (Check the Applicable Boxes)

L TYPE OF DEBTOR (Check any applicable box) CHAPTER OR SECTION OF BANKRUPTCY CODE UNDER WHICH THE PETITION IS

O Individual(s) 0 Railroad FILED (Check one boxl

0 °Corporation ° Stockbroker

0 Partnership 0 Comrmodity Broker 0 CHAPTER 7 0 CHAPTER 11 0 CHAPTER 13

0 Other 0 CHAPTER 9 0 CHAPTER 12
NATURE OF DEBT 4Check one boxl 0 SEC. 304 -- Case ancillary to foreign proceeding

D ConsruerNon-Business 0 Business

SMALL BUSINESS (Chapter 11 only) FILING FEE (Check one box)

O Debtor is a small business as defined in 11 U S.C S t01 O Filing Fee is attached

O Debtor is and elects to be considered a small business under 0 Filing Fee to be paid in installments (Appliceble to individuals onty.l Must attach
It U.SC. § t121 (a) (OptionaJ signed application for the court's consideration certifying that the debtor is unablh

to pay fee except in installments. Rule 1006b. See Official Form No. 3.

STATISTICAL IADMINISTRATIVE INFORMATION (Estimates Only) THIS SPACE FOR COURT USE ONLY

3 Debtor estimates that funds will be available for distribution to unecured creditors.

O Debtor estimates that, after any exempt property is excluded And administrative expenses paid, there will be no funds available

for distribution to unsecured creditors.

ESTIMATED NUMBER OF CREDITORS
1-1E 16-49 50-99 100-199 200-899 1000 -over
0 El l 0 E

ESTIMATED ASSETS
so to f50,001 to S100,001 to S500,001 to S1 million to $10 million to More than

S i0,00D S100,000 S 500,000 S1 million 110 million 1100 million S100 million _ _ _

ESTIMATED LIABILlTIES
S0 to S50,001 to S100IC01 to S5i0,Ol to 51n illion to $10 rillion to More than

550000 1100,000 SS00,000 S1 million $10 million $100 mnillion $100 million

ESTIMATED NO. OF EMPLOYEES (CH. 11 & 12 ONLY) 1a 0 r 1.1S D 20.99 100.999 E 1000-over _

r ESTIMATED NO. OF EQpUTY SECURITY HOLDERS (CH t11 & 12 ONLY) 0 0 l 1-19 El 20.99 O 100-499 O 50 -over



Voluntary Petition Name of Debtor_ _ _ _ _ _ _
PAGE 2

(This page must be completed and filed in every case)

PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (If more than one, attach additional- sheet)

Location Where Filed CaseNumbe Dab Filed

PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE. PARTNER, OR AFFILIATE OF THIS DEBTOR (if morethan one, attach additional she.Q

Nome of Debtor [7

Relationship ^ Distric Judg

SIGNATURES

SIGNATURE(SM OF DEBTOR (individual/Joint) SIGNATURE OF DEBTOR (Corporation/Partnership)
I (we) declare under penalty of perjury that the information l declare under penalty of perjury that the information provided in [

provided in this petition is true and correct. this petition is true and correct, and that I have been authorized to file

[if petitioner is an individual whose debts are primarily this petition on behalf of the debtor.
consumer debts and who has filed under chapter 7.1 I (we) am I request relief in accordance with the chapter of title 11, United
aware that I may proceed under chapter 7, 11, 12 or 13 of title States Code, as specified in this petition.
n1I, United States Code, understand the relief available under each,
such chapter, and choose to proceed under chapter 7.

I (we) request relief in accordance with the chapter of title 11, x_ . _ ' _ _ _ _ _
United States Code, specified in this petition., Signature of Authorized Indrvidual

Signature of the Debtor Printed Name of Authorized Individual

Enature of Joint Debtor Title of Authorized Individual

Telephone number (if not represented by attorney)
Date:

l SIGNATURE OF ATTORNEY SIGNATURE OF NON-ATTORNEY PETITION PREPARER
I certify that I am a bankruptcy petition preparer as defined in 11

l __________________________________________________ _ x I U.S.C. 1 110, that I prepared this document for compensation, and
Signature of Debterlal' Attorney that I have provided the debtor with a copy of this document.

lFitdNamhe ef Debtorlal Ano~rney
1nt|d Name of Debtortii)' Attorney Printed or Typed Name of Bankruptcy Petition Preparer

mNam Social Security Number

^fdreo Address

Names and Social Security nurnbera of all other individuals who prepared or asaisted in
preparing this document:

Telephone Numnberl

If more than one person prepared this document, attach additional signed aheeta
Date: conforming to the appropriate official form for each peraon.

EXHIBIT A Signature of Bankruptcy Petition Preparer r
(To be completed if debtor is a corporation requesting relief under chpater 1I Date:

A bankruptcy petition preparerae failure to comply with the provisions of title I1 and the
° Exhibit A is attached and made a part of this petition. Federal Rules of Bankruptcy Procedure may result in fines or imprisonment or both. I

U.S.C. I It101 us.c. lie.

EXHIBIT B (To be completed if petitioner is an individual who" debta re primarily consumer debtal 12
I, the attorney for the petitioner named in the foregoing petition, declare that I have informed the petitioner that [he or she] may proceed
under chapter 7. 11, 12 or 13 of title 11, United States Code, and have explained the relief available under each such chapter.

Date: X__
Signature of Debtor(s)' Attorney



Fr BnA

Exhibit WA

V [If debtor is a corporation filing under chapter 11 of the Code, this Exhibit "AW shall be completed and attached to

E (Caption as in Form 16BJ

Exhibit "AW to Voluntary Petition

L Debtor's employer identification number is

2. Is debtor a publicly held' corporation? (check one box) A yes r-A no

3. If any of debtor's securities are registered under section 12 of the Securities and Exchange Act of 1934,
the SEC file number is

4. The following financial data is the latest available information and refers to debtores condition on

a. Total assets S
fr-
L K Total liabilities S

Approximate
number of
holders

Fixed, liquidated secured debt $S

Contingent secured debt $

Disputed secured claims $

Unliquidated secured debt S

L Approximate
number of
holders

L. Fixed, liquidated unsecured debt $

Contingent unsecured debt $ _

Disputed unsecured claims $

Unliquidated unsecured debt $

Number of shares of preferred stock

L Number of shares of common stock

,.
V_



Exhibit fAw continued

Comments, if any: _

5. Brief description of debtor's business: ___

6. List the name of any person who directly or indirectly owns, controls, or holds, with power to vote, 20%
or more of the voting securities of debtor:

7. List the names of all corporations 20% or more of the outstanding voting securities of which are directly
or indirectly owned, controlled, or held, with power to vote, by debtor: l

FL

Iist

lp
p
P
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17 FormSIXA

Exhibit "A'

,lf debtor is a corporation filing under chapter 11 of the Code, this Ehibit "A" shall be completed and attached to

LI [Caption as in Form 16BJ

Exhibit WA' to Voluntary Petition

L Debtor's employer identification number is

2. Is debtor a publicly held corporation? (check one box) r yes no

3. If any of debtor's securities are registered under section 12 of the Securities and Exchange Act of 1934.
the SEC file number is

4. The following financial data is the latest available information and refers to debtor's condition on

L
a. Total assets $

L b. Total liabilities $

Approximate
number ofL holders

- Fixed, liquidated secured debt $

L Contingent secured debt $

Disputed secured claims $

Unliquidated secured debt $

L 
Approximate

number of

E holdersFixed, liquidated unsecured debt $

LI Contingent unsecured debt $

Disputed unsecured claims $

Unliquidated unsecured debt $

Number of shares of preferred stock

L Number of shares of common stock ___

Lo



Exhibit "Al continued

FT
Comments, if any: __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _-

Lil

5. Brief description of debtor's business: , _

6. List the name of any person who directly or indirectly owns, controls, or holds, with power to vote, 20% or
more of the voting securities of debtor.

7. List the names of all corporations 20% or more of the outstanding voting securities of which are directly or
indirectly owned, controlled, or held, with power to vote, by debtor. _ _ l

F1
LF

FT

FTd
[I

FT.
0



COMMITTEE NOTE

The form has been substantially amended to
L simplify its format and make the form easierto

complete correctly. The-Latin phrase "In re" has been
deleted as unnecessary. The instructions concerning

L venue have been changed to recognize the nonjuris-
dictional nature of venue requirements. The amount of
information requested in'the boxes labeled "type of
Debtor" and "Nature of Debt" has been reduced, and the
reporting by a corporation of whe~ther it, is a'publicly
held entity has been moved to Exhibit "A" of the
petition. The box labeled "Representation by Attorney"L has been deleted; the information it contained is
requested in the signature boxes on the second page of
the form.

LY
In the statistical information section, the labels

on the ranges of estimated assets and liabilities have
been rewritten to improve the accuracy of reporting.
Requests for information in chapter 11 and chapter 12
cases concerning the numberof the debtor's employees
and equity security holders have been deleted.

The second page of the form has been simplified so
that a debtor need only sign the petition once. The
request for information concerning the filing of a plan
has been deleted.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~O



Fontm B3
DRAFT

Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

[Caption as in Form 16B] K

APPLICATION TO PAY FILING FEES IN INSTALLMENTS

1. In accordance with Fed.R.Bankr.P. 1006, 1 apply for permission to pay the filing fee amounting to S in installments.

2L I certify that I am unable to pay the filing fee(s) except in installments.

3. I further certify that 1 have not paid any money or transferred any property to an attorney or to any other person for services in connection with this
case and that I will neither make any payment nor transfer any property for services in connection with this case until the 'filing fee is paid in full.

4. I propose the following terms for the payment of the filing fee(s).*

$ ' __, With the fling of the petition"

S _________ On or before _ _ ' _(a

S If On or before

S '______ On or before M

$ On or before

0 The number of installments proposed shall not exceed four (4), and the final installment shall be payable not later than 120 days after filing the
petition. For cause shown, the court may extend the time of any installment, provided the last installment is paid not later than 180 days after filing
the petition. Fed.R.Bankr.P. 1006(b)(2).

5. 1 understand that if I fail to pay any installment when due my bankruptcy case may be dismissed and I will not receive a discharge of my debts.

L
Signature of Attorney Date $ignature(s) of Applicant(s) Date

(In a joint case, both spouses must siga.)

Name of Attorney

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have provided 71
the debtor with a copy of this document. I also certify, that the debtor has not paid me for services in connection with this case and that I will not accept
money or any other property from the debtor before the filing fee is paid in full.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Names and Social Scurity numbers of allother individuals who prepared or assisted in preparing this document'

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition prepaer's failure to comply with the provisions of title 11 and the Federal Rdes of Bankruptcy Procedure may resul in fines or imprisonment
or both 11 U.S.C. 110; 18 U.S.C § 156. 7



[In re Case No. _

Debtor (if known)

ORDER

Lioegog applITaISORDERED that the debtor(s) shall pay the filing fee in installments on the terms proposed in the
LForegoing application.

r IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay, and no person
Lshall accept, any money for services in connection with this case, and the debtor shall not relinquish, and no person shall

accept, any property as payment for services in connection with this case.

BY THE COURT

LDate:
United States Bankruptcy Judge

r
L
Li

L

L



COMMITTEE NOTE

The form has been reorganized and the paragraphs
numbered. The debtor's certification concerning
payment for services in the case has been placed ahead
of the statement of proposed terms for installment
payment of court fees. Acknowledgement by the debtor
of the potential consequences of failure to pay any
installment whe'n due has been add ed. (,See 11 U.S.C.
§ 707(1a)-(2)..)

. L t~~~~~~~



FORM B6F.I
(10/89)

__In re . Case No. __
Debtor (If known)

L SCHEDULE F-CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
State the name, mailing address, including zip code, and account number, if any, of all entities holding unsecured claims without priority against theL debtor or the property of the debtor, as of the date of filing of the petition. Do not include claims listed in Schedules D and E. If all creditors will not fit on

Lthis page, use the continuation sheet provided.
If any entity other than a spouse in a joint case may be jointly liable on a claim, place an 'X" in the column labeled "Codebtor," include the entity

on the appropriate schedule of creditors, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband, wife, both qf them, orL the marital community may be liable on each claim by placing an "H", 'W", 'J", or "C" in the column labeled "Husband, Wife, joint, or Community".
If the claim is contigent, place an "X" in the column labeled "Contigent". If the claim is unliquidatea, place an "X" in the column labeled

UVnliquidated". If the claim is disputed, place *X" in the column labeled "Disputed". (You may need to place an "X" in more than one of, these three
columns-)

LReport total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule, Report this total also on the
Summary of Schedules.

0 Check this box if debtor has no creditors holding unsecured non priority claims to report on this Schedule F.

CREI ' NM ADATE CLAIM WAS INCURRED Z
RDITORS MAINGAMDRE SS 8A ANDD CONSIDERATION FOR CLAIM. AMOUNT

ACO NT LDN NOCD. F LI SSUJC Or-O LI

ACCOUNT NO.

U

ACCOUNTNO.

L

L ACCOUNTNO.

L.

. .continuation sheets attached Subtotal * $

7I Total 0 $

(Report total also on Summary of Schedules)



COMMITTEE NOTE

The form is amended to add to the column labels a
reference to community liability! for claims. The
amendment is, technical and corrects an editorial .
oversight

L.,

( ~~~~~~LO.
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Form BS
DRAFr

Form & INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION
[Caption as in Form 16B]

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION

1. I, the debtor, have filed a schedule of assets and liabilities which includes consumer debts secured by propertyL of the estate.

2. My intention with respect to the property of the estate which secures those consumer debts is as follows:

a. Property to Be Surrendered.

Description of Property Creditor's name

L

b. Property to Be Retained [Check any applicable statement.]

Property is Lien will be
claimed as ex- avoided pursuant

Debtwill be empt and wll to I 522(f) and
Description reaffirmed be redeemed property will
of Creditor's pursuant to pursusat to be claimed as
property name 1 524(c) 722 exempt

3. 1 understand that § 521(2)(B) of the Bankruptcy Code requires that I perform the above stated intention
within 45 days of the filing of this statement with the court, or within such additional time as the court, for cause,
within such 45-day period, fixes.

Date:

Signature of Debtor
- ___ - __ __ ___ --- - ------ - ------------ - _---------- - _ -- - - -_ -----

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petitioner preparer as defined in 11 US.C § 110, that I prepared this document for compensation,
and that I have provided the debtor with a copy of this document

L Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Offcial Form for
each person.

x
Signature of Bankruptcy Petition Preparer Date

A bankrupky peffiion preparer's fatlure to c $ornplywith the pro'$sions of file 1I and 6He Federal Rules of Bankruptcy Procedures may result in fines or



COMMITTEE NOTE VL

The form is amended to conform more closely to the
language of the Bankruptcy Code. The amendments also
make clear that the form is not intended to take a
position regarding whether the options stated on the
form are the only choices available to the debtor.
Compare Lowry Federal Credit Union v. West, 882 F.2d
1543 (10th Cir. 1989), with In re Taylor, 3 F.3d 1512
(11th Cir. 1993)

Li

r

L
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Form B9A (Individual or Joint Debtor No Asset Case)

}Form United States Bankruptcy Court Case Number

;_____________________________ _ ,D istrict o f

NOTICE OF
CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
r A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on (date) and was
converted to a case under chapter 7 on .,
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the banklruptcy clerk's office cannot give legal advice.

L SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

K DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

L Debtor(s) Attorney (iiame and address) Bankruptcy Trustee (name and address)

Telephone number Telephone number

l' DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Complaint Objecting to Discharge of the Debtor
or to Determine Dischargeability of Certain Types of Debts:

Deadline to Object to Exemptions:
ThirtM (30) days after the conclusion of the meeting of creditors.

/

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE To Do So

Address of the Clerk of the Bankruptcy Court: For the Court:

Clerk of the Bankruptcy Court

L Telephone numnber:-

e Hours Open: Date



EXPLANATIONS

FILING OF CHAPTER 7 BANKRUPTCY CASE.
A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against the C
debtor(s) listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. K
Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the LJ
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtor's property; starting.or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages. 1

MEETING Of CREDITORS.
A' meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both husband and wife in a r
ioint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend,
but are not required to do so. The meeting may be continued and concluded at a later date without further notice.

DO NOT FILE A PROOF OF CLAIM AT THIS TIME.
The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that is not exempt, if any. If the L
trustee can collect enough money, creditors may be paid some or all of the debts owed to them, in the order specified by the
Bankruptcy Code. However, at this time there does not appear to be any property available to the trustee to pay creditors. You
therefore should not file a proof of claim at this time. If it later appears that assets are available to pay creditors, you will receive
another court notice telling you that you may file a proof of claim, and telling you the deadline for filing your proof of claim.

DISCHARGE OF DEBTS.
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect LX
the debt from the debtor. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 727(a) OR that a debt
owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint 7

in the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine L.
Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the required
filing fee by that Deadline.

EXEMPT PROPERTY. L
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors. The
debtor must file a list of all property claimed as exempt. You may inspect that list at the clerk's office. If you believe that an 7
exemption claimed by the debtor is not authorized by law, you may file an objection to those exemptions. The clerk's office must
receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, m

at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. K
NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any fl
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

LJ

i



L Form B9B (Corporation/Partnership No Asset Case)

1F. United States Bankruptcy Court Case Number
District of

NOTICE OF
L CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
LJ[A chapter 7 bankruptcy case concerning the debtor corporation] or [partnership] listed below was filed on (date).]

or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter- on
______ (date) and was converted to a case under chapter 7 on .]
You may be a creditor of the debtor. You may want to consult an attorney to protect your rights.
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

7 DEBTOR: Address of debtor Taxpayer Id. Nos.

L

Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number 1Telephone number

MEETING OF CREDITORS:
Date & time:

L Location:

L Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtorand the debtor's property.

C If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

f: DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE To Do So

Address of the Clerk of the Bankruptcy Court: For the Court:

L ~~~~~~~~~~~~~~~~~~~~~Clerk of the Bankruptcy Court

Telephone number:
Hours Open: Date

L



EXPLANATIONS '

FILING OF CHAPTER 7 BANKRUPTCY CASE.
A bankruptcy case under chapter 7 of the Bankruptcy Code (title I1, United States Code) has been filed in this court by or against the
debtor listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.
Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions hto collect money or obtain property from the debtor; L)
repossessing the debtor's property; and starting or continuing lawsuits or foreclosures.

p
MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present
at the meeting to be Questioned under oath by the trustee and bv creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice. L

DO NOT FILE A PROOF OF CLAIM AT THIS TIME. L
The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property, if any. If the trustee can collect
enough money, creditors may be paid some or all of the debts owed to them, in the order specified by the Bankruptcy Code. However,
at this time there does not appear to be any property available to the trustee to pay creditors. You therefore should not file a proof of
claim at this time. If it later appears that assets are available to pay creditors, you will receive another court notice telling you that
you may file a proof of claim, and telling you the deadline for filing your proof of claim.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. A
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

J
I

L,,



Form B9C (Individual or Joint Debtor Asset Case)

United States Bankruptcy Court Case Numberr 'District of

7 NOTICE OF
CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on - (date) and was
converted to a case under chapter 7 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

K SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number ' Telephone number

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

E
L Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint Objecting to Discharge of the Debtorr or to Determine Dischargeability of Certain Types of Debts:

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

L MEETING OF CREDITORS:
Date & time:L Location:

Creditors May Not Take Certain Actions:
T filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.

L If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:
Clerk of the Bankruptcy Court

Telephone numberL Hours Open: Date



qc.
EXPLANATIONS

FILING OF CHAPTER 7 BANKRUPTCY CASE.
A bankruptcy case under chapter 7 of the Bankruptcy Code (title I 1, United States Code) has been filed in this court by or against the
debtor(s) listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. C

Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the

debtor by telephone, mail or otherwise -to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both husband and wife in a
ioint casel must be present at the meeting to be Questioned under oath by the trustee and by creditors. Creditors are welcome to attend,
but are not, required to do so. The meeting may be continued and concluded at a later date without further notice. -J

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you Li
can obtain one at the clerk's office at any bankruptcy court. If you do not file a Proof of Claim by the "Deadline to File a Proof of
Claim" listed on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid
you must file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

DISCHARGE OF DEBTS.
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect 7
the debt from the debtor. if you believe that the debtor should not receive a discharge under Bankruptcy Code § 727(a) OR that a debt I

owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint
fn the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the Deotor or to Determine

Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the required
filing fee by that Deadline.

EXEMPT PROPERTY. .
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors. The
debtor must file a list of all property claimed as exempt. You may inspect that list at the clerk's office. If you believe that an
exemption claimed by the debtor is not authorized by law, you may file an objection to those exemptions. The clerk's office must

receive the objection by the "Deadline to Object to Exemptions" listed on the front side. L

LIQUIDATION OF THE DEBTOR'S PROPERTY AND PAYMENT OF CREDITORS' CLAIMS.
The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that is not exempt. If the trustee L
can collect enough money, creditors may be paid some or all of the debts owed to them, in the order specified by the Bankruptcy Code.
To make sure you receive 'any share of that money; you should file a Proof of Qlaim, as described above.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, -including the list of the debtor's property and debts and the list of the property claimed as exempt,

at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. L

NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

IL



Form B9D (Corporation/Partnership Asset Case)

United States Bankruptcy Court Case Number

__________________________________ D istrict o f

L
NOTICE OF

CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date)].
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter _ on

(date) and was converted to a case under chapter 7 on .]
- You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your

L rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

DEBTOR: Address of debtor Taxpayer Id. Nos.

ET__
Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number Telephone number

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

L MEETING OF CREDITORS:
Date & time:

E Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.L If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be~ penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:

Clerk of the Bankruptcy Court

7 Telephone number:

Hours Open: Date

L_



EXPLANATIONS qV,

FILING OF CHAPTER 7 BANKRUPTCY CASE. 7
A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against the
debtor listed on the front side, and an order for relief has been entered.:

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.
Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor; l
repossessing the debtor's property;, and starting or continuing lawsuits or foreclosures.

MEETING OF CREDITORS. LJ
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present
at the meeting to be questioned under oath bv the trustee and by creditors. Creditors are welcome to attend, but are not required to 7
do so. The meeting may be continued and concluded at a liter date without further notice. t,

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. If you do not file a Proof of Claim by the "Deadline to File a Proof of
Claim" listed on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid 1
you must file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

LIQUIDATION OF THE DEBTOR'S PROPERTY AND PAYMENT OF CREDITORS' CLAIMS. L
The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property. If the trustee can collect enough
money, creditors may be paid some or all of the debts owed to them, in the order specified by the Bankruptcy Code. To make sure
you receive any share of that money, you should file a Proof of Claim, as described above.

, ~~~~~Lj

BANKRUPTCY CLERK'S OFFICE. 7
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. L
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office. 7
LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

NOTICE TO PERSONS WITH DISABILITIES .
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

,, ' ' \ C~~~~~

, .



L Form B9E andividual or Joint Debtor Case)
United States -Bankruptcy Court Case Number

District of

NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on __(date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on _ _ (date) and was
converted to a case under chapter II on .1 -

You may be a creditor of the debtor. This notice lists important deadlines, You may want, to consult an attorney to protect yourL rights. All dopuments filed in the case, may, be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

DEBTOR(s):. Address of debtor(s) Social Security/Taxpayer ID Nos.

Debtor(s) Attorney (name and address)

Telephone number

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim."Notice of deadline will be sent at a later time

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
Notice of deadline will be sent at a later time

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Date & time: MEETING OF CREDITORS:
Loat & time:
Location:

4KJ Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:
Clerk of the Bankruptcy Court

Telephone number-

Hours Open: Date



EXPLANATIONS 9E {
FILING OF CHAPTER II BANKRUPTCY CASE. C'
A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against L
the debtor(s) listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless approved bythe court at a confirmation hearing. You probably will receive a copy
of the plan and a disclosure statement telling you about the plan, and you might have the opportunity to vote on the plan. You will
be notified of the date of the confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing.
The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

CREDITORS MAYNOT TAKE CERTAIN ACTIONS. ,
Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephoone, 'mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtoris property; starting or continuing lawsuits or forecosures; and garnishing or deducting from the'4etor's wages. K
MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time. and location listed on the front side. The debtor (both husband and wife in a Li
ioint case) mnust be present at the meeting to be questioned under oath by the trustee and bvycreditors. Creditors are welcome to attend,
but are not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. You may look at the schedules of creditors that have been or will be filed m
at the bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed L
in the amount scheduled unless you file a Proof of Claim or you receive further notice about the claim. In any event you are permitted L
to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent, or unliquidated, then you
must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the bankruptcy case. The court
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will receive another court notice. L

DISCHARGE OF DEBTS.
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect ,
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6),
or (15), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to 1-
Determine Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the
required filing fee by that Deadline. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141 (d)(3),
you must file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing -

on confirmation of the plan. You will receive another court notice informing you of that date.

EXEMPT PROPERTY.
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even 7
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list
at the clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to
those exemptions. The clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

L
BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt; r
at the bankruptcy clerk's office. L

LEGAL ADVICE. 7
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. j

NOTICE TO PERSONS WITH DISABILITIES F'
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

in



L Formr B9E (Alt.) (Individual or Joint Debtor Case)

United States Bankruptcy Court Case Number

___________________________ _ tD istrict of __

NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINESL

IMPORTANT:
f [A chapter II bankruptcy case concerning the debtor(s) listed below was filed on (date).]
L or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on _ (date) and was

converted to a case under chapter II on ___-_-

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an-attorney to protect your

L rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

'SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS
L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __<-^eas

DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

L
r ~ ~~~~~~~~~~~~~~~~ .

L Debtor(s) Attorney (name and address)

Telephone number

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
L For all creditors (except a governmental unit): For a governmental unit:

L~~~~~~~~~~~~~~~~

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
Notice of deadline will be sent at a later time

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

MEETING OF CREDITORS:
Date & time:

7 Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.

i If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

v Address of the Clerk of the Bankruptcy Court: For the Court:
Clerk of the Bankruptcy Court - - -

( Telephone number
Il Hours Open: Date

L



EXPLANATIONS E Hlt,
FILING OF CHAPTER II BANKRUPTCY CASE.
A bankruptcy case under chapter I I of the Bankruptcy Code (title I1, United States Code) has been filed in this court by or against
the debtor(s) listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless approved by the court at a confirmation hearing. You probably will receive a copy
of the plan and a disclosure statement telling you about the plan, and you might have the opportunrity to vote on the plan. You will
be notified of the date of the confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing.
The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. i

Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor; -
repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages."'

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both husband and wife in a 1
joint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, L
but are not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS. H
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. You may look at the schedules of creditors that have been or will be filed
at the bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed L
in the amount scheduled unless you file a Proof of Claim or you receive further notice about the claim. In any event you are permitted
to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent, or unliquidated, then you
must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the bankruptcy case. The court
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will receive another court notice.

DISCHARGE OF DEBTS.
'The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect Hi
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6),
or (15), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to
Determine Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the
required filing fee by that Deadline. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141(d)(3),
you must file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing
on confirmation of the plan. You will receive another court notice informing you of that date. V
EXEMPT PROPERTY.
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list S
at the clerk's office. If you believe that an exemption claimed by the -debtor is not authorized by law, you may file an objection to
those exemptions. The clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. r
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, LJ
at the bankruptcy clerk's office.

LEGAL ADVICE. P
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.



L Form B9F (Corporation/Partnership Case)

United States Bankruptcy Court Case Number
_ _ _ _ _ _ _ _ _ __ - - District of

NOTICE OF
CHAPTER I BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
[A chapter II bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date)]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed, below was originally filed under chapter - on

(date) and was converted to a case under chapter 11 on _ _

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

DEBTOR: Address of debtor Taxpayer Id. Nos.

Debtor's Attorney (name and address)

7 Telephone number|

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
Notice of deadline will be sent at a later timeL

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
LThe filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:

Clerk of the Bankruptcy Court

Telephone number:

KHours Open: Date

C~ __



EXPLANATIONS iieuj

FILING OF CHAPTER 11 BANKRUPTCY CASE. F
A bankruptcy case under chapter II of the Bankruptcy Code (title I1, United States Code) has been filed in this court by or against
the debtor listed on the front side, and an order for relief has been entered. Chapter II allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless approved by the court at a confirmation hearing. You probably will receive a copy
of the plan and adisclosure statement telling you about the plan, and you might have the opportunity to vote on the plan. You will
be notified of the date of the confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing. Li
The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. K
Prohibited collection acions: are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor;
rTepossessin'g the debtor's propett, and starting, or continuing lawsuits or foreclosures.

MEETING OF CREDITORS.
Ameeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present F
at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to i-J
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS. F
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. You may look at the schedules of creditors that have been or will be filed
at the bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed
in the amount scheduled unless you file a Proof of Claim or you receive further notice about the claim. In any event you are permitted
to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent, or unliquidated, then you
must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the bankruptcy case. The court [
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will receive another court notice. L.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. I
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

NOTICE TO PERSONS WITH DISABILITIES L
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office. v

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

L

Li
7



Form B9F (Alt.) (Corporation/Partnership Case)

United States Bankruptcy Court Case Number

C_________________________________ District of

NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:L [A chapter I I bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter- on

(date) and was converted to a case under chapter 11 on .1
r You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your

rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS
L , _ _ _ _ _-,

DEBTOR: Address of debtor Taxpayer Id. Nos.

r
LL

Debtor's Attorney (name and address)

I Telephone number

DEADLINES:

NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

MEETING OF CREDITORS:L Date & time:
Location:

L Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

L Address of the Clerk of the Bankruptcy Court: For the Court:

C Clerk of the Bankruptcy Court

Telephone number:

Hours Open: Date

L



EXPLANATIONS 9'A.

FILING OF CHAPTER II BANKRUPTCY CASE. V
A bankruptcy case under chapter I I of the Bankruptcy Code (title I 1, United States Code) has been filed in this court by or against L

the debtor listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan, is not effective unless approved by the court at a confirmation hearing. You probably will receive a copy r
,of the plan and a disclosure statement telling you about the plan, and you might have the opportunity to vote on the plan. You will ;

be notified of the date of the confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing.
The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

CREDITORS MAY NOT KE CERTAIN ACTIONS. V
Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from' the debtor; r
repossessing the 4ebtor's ins operty;and starting or continuing lawsuits or foreclosures.

MEETING OF CREDITORS. -

A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present
at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. You may look at the schedules of creditors that have been or will be filed C

at the bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed ,
in the amount scheduled unless you file a Proof of Claim or you receive further notice about the claim. In any event you are permitted
to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent, or unliquidated, then you C

must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the bankruptcy case. The court
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will receive another court notice.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office. p
LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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L Form B9G (Individual or Joint Debtor Family Farmer)

United States Bankruptcy Court CaseNumber

__________________________i_______ District of

NOTICE OF
r , CHAPTER 12 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:L {A chapter 12 bankruptcy case concerning the debtor(s) listed below was filed on -(date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on (date) and was
converted to a case under chapter 12 on _ _
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

L DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number J Telephone number

L' DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit); For a governmental unit:

L Deadline, to File a Complaint to Determine Dischargeability of Certain Tyipes of Debts:

Deadline to Object to Exemptions:L. Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:

(Date) (Time) (Location)] or
[The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.] or
[The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:

L Location:

. Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:
Clerk of the Bankruptcy Court

, Telephone number:

L Hours Open: Date



EXPLANATIONS q
FILING OF CHAPTER 12 BANKRUPTCY CASE.
A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor(s)
listed on the front side, and an order for relief has been entered. Chapter 12 allows family farmers to adjust their debts pursuant to
a plan. A plan is not effective unless approved by the bankruptcy court at a confirmation hearing. You may object to confirmation
of the plan and appear at the confirmation hearing. A copy or sunmmary of the plan [is included with this notice] or [will be sent to
you later], and [the confirmation hearing will be held on the date indicated on the front, of this notice] or [you will be sent notice of
the confirmation hearing]. The debtor will remain in possession of its property and will continue to operate its business unless the court
orders the trustee to take over for the debtor. ! K
CREDITORS MAY NOT TAE CERTAIN ACTIONS.
Prohibited collection actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of prohibited actions include
contacting the debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from
the debtor; repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the
debtor's wages.

MEETING OF CREDITORS. K
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both husband and wife in a
ioint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, r
but are not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. If you do not file a Proof of Claim by the "Deadline to File a Proof of
Claim" listed on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid
you must file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

DISCHARGE OF DEBTS.
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect r
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6),
or (15), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to
Determine Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the
required filing fee by that Deadline. .

EXEMPT PROPERTY.
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if the debtor's case is converted to chapter 7. The debtor must file a~ist of all property claimed as exempt. You may inspect that list
at the clerk's office. If you believe that an exemption claimed by thedebtor is not authorized by law, you may file an objection to
ilose exemptions. The clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office. V

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. Cg

NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any IIV
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

r I'~~~~~~~~~~~~~



L Form B9H (Corporation/Partnership Family Farmer)
United States Bankruptcy Court Case Number

C__________________________ _ ,D istrict of

NOTICE OF
CHAPTER 12 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

IMPORTANT:
I [A chapter 12 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on __ (date).]

or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter - on
. (date) and was converted to a case under chapter 12 on .1

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documentsfiled in the case may be inspected at the bankruptcy clerk's, office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

L DEBTOR: Address of debtor Taxpayer Id. Nos.

C Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number {Telephone number

DEADLINES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:r For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Filing of Plan, Hearing on Confirmation of Plan
L ]The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:

(Date) __(Time) , (Location)] or

[The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.] or

L [The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:

L Location:

Creditors May Not Take Certain Actions:
L The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.

If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:
Clerk of the Bankruptcy Court

Telephone number:
Fours Open, Date



EXPLANATIONS .

FILING OF CHAPTER 12 BANKRUPTCY CASE.
A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor
listed on the front side, and an order for relief has been entered. Chapter 12 allows family farmers to adjust their debts pursuant to
a plan. A plan is not effective unless approved by the bankruptcy court at a confirmation hearing. You may object to confirmation
of the plan and appear at the confirmation hearing. A copy or summary of the plan [is included with this notice] or [will be sent to
you later], and Ithe confirmation hearing will be held on the date indicated on the front of this notice] or [you will be sent notice of
the confirmation hearing]. The debtor will remain in possession of its property and will continue to operate its business unless The court
orders the trustee to take over for the debtor.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.
Prohibited' collectibn actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of prohibited actions include
contacting the debtorl by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from I
the debtor; repossessing the debtor's property; and starting or continuing lawsuits or foreclosures. " LJ

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present L
at the meetina to be Questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. If you do not file a Proof of Claim by the "Deadline to File a Proof of
Claim" listed on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid
you must file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

DISCHARGE OF DEBTS. '
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), C
or (15), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to .J
Determine Dischargeability of Certain Types of Debts" listed on the front side. The clerk's office must receive the complaint and the
required filing fee by that Deadline.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt,
at the bankruptcy clerk's office. I

LEGAL ADVICE. 7-
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. L
NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES. C
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L Form B91 United States Bankruptcy Court Case Number

District of

L NOTICE OF
CHAPTER 13 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

L IMPORTANT:
1A chapter 13 bankruptcy case concerning the debtor~s) listed below was filed on_- (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on , (date) and was
converted to a case under chapter 13 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

g~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos,

L .

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

L Telephone number | Telephone number

r ~~~~~~~~~DEADLON-ES:
NOTE: Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to'File a Proof of Claim:

L For all creditors (except a governmental unit): For a governmental unit:

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
C ____________________ (Date) (Time) - (Location)] or
( [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.] or
[The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Clerk of the Bankruptcy Court: For the Court:

L Clerk of the Bankruptcy Court
Telephone number:
Hours Open: Date



EXPLANATIONS

FILING OF CHAPTER 13 BANKRUPTCY CASE,
A bankruptcy case under chapter 13 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor(s) L
listed on the front side, and an order for relief has been entered. Chapter 13 allows an individual with regular income and debts below
a specified amount to adjust their debts pulrsuant-to a plan. A plan ~is not effective unless approved by the bankruptcy court at a
confirmation hearing. You may object to confirmation of the plan and appear at the confirmation hearing. A copy or summary of
the plan [is included with this notice] or [will be sent to you later], and [the confirmation hearing will be held on the date indicated
on the front of this notice] or [you will be sent notice ofthe confirmation hearing] The debtor will remain in possession of its
property and will continue to operate its business, if aiy,j unless lthe court orders the trustee to take, over for the debtor. 7

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.
Prohibited collection actions -are listed in Bankruptcy ICode § 362 and § 1301. Common examples Iof prohibited actions include
contacting the debtor by telephone, mail or otherwise to demand repayment, taking actions to collect m'one or bain property from
the debtor; repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the
debtor's wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both husband and wife in a
ioint case) must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, -
but are not required to do so. The meeting may be continued and concluded at a later date without further notice. -

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at the clerk's office at any bankruptcy court. If you do not file a Proof of Claim by the "Deadline to File a Proof of C
Claim" listed on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid
you must file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor. _

1 PK

EXEMPT PROPERTY.
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even r
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list L
at the clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to
those exemptions. The clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

BANKRUPTCY CLERK'S OFFICE.
All papers that you may file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side.
You may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as -exempt, C
a the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights. L
NOTICE TO PERSONS WITH DISABILITIES
If you have a disability, and require reasonable accommodations to file a claim, participate in bankruptcy proceedings, or use any
service provided by the Bankruptcy Court, please call the bankruptcy clerk's office.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

7
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COMMITTEE NOTE

Forms 9A - 9I (and the alternate versions of Forms
9E and 9F) have been amended, redesigned, and
rewritten. First, minor conforming changes have been
made to respond to amendments made in the Bankruptcy
Reform Act of 1994: the longer claims filing period
for governmental units in section 502(b)(9) of the Code
(see Forms 9C, 9D, 9E(Alt.), 9F(Alt.), 9G, 9H, and 9I);
and a reference to dischargeability actions under
section 523(a)(15) of the Code (see Form 9A, 9C, 9E,r and 9E(Alt.),-9G, and 9H). Second, all of the forms

is have been substantially rewritten to make them easier
to read and understand. The titles have been
simplified. Recipients are told why they are receiving

L the notice. The bulk of the explanations have been
moved to the reverse side of the form and are set in
type that is large enough for most people to read.LI Plain English is used as much as possible. All
deadlines are highlighted on the front of the form.
Recipients are told that papers must be received by the
bankruptcy clerk's office by the applicable deadline.
The box for the trustee has been deleted from the
chapter 11 notices (Forms 9E and 9F and their
alternates). Various alternatives are set out in

L brackets in many of the forms, permitting each clerk's
office to tailor the forms even more precisely to fitr the needs of a particular case.

L
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B 10 (OfficWl Fonn 10)
(Rev. 7/95)

United States Bankruptcy Court
_District of_ PROOF OF CLAIM

r In re (Name of Debtor) Case Number

NOTE: This form should not'be used to make a claim for an administrative expense arising after the commencement of
the case. Arequesr for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.

Li Name of Creditor Q Check box if you are aware that any-
(The person or other ent to whom the debtor owes money or property) one else has filed a proof of claim

relating to your claim. Attach copy of
Name and Address Where Notices Should be Sent statement giving particulars.

L C Check box if you have never received
any notices from the bankruptcy court
in this case.L D Check box if the address differs from
the address on the envelope sent to THIS SPACE IS FOR

Telephone No. you by the court. COURT USE ONLYr' ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR:
Check here d this claim C arenpeds a previously filed claim, dated:_

r 1. BASIS FOR CLAIM

o] Goodssold C Retiree benefits as defined in 11 U.S.C. § 1114(a)
E] Services perfomed 5 Wages, salaries, and compensation (Fill out below)
O Money loaned Your social security number
D Personal injuryAvrongful death Unpaid compensation for services performed
O Taxes from to

O Other (Describa briefly) (date) (date)

2. DATE DEBT WAS INCURRED 3. IF COURT JUDGMENT, DATE OBTAINED:

L J
4. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,

(2) Unsecured Priority, (3) Secured. It is possible for part of a claim to be in one category and part in another.r CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.
C SECURED CLAIM $ _ D Wages, salaries, or commissions (up to $4000),' earned not more than 90

Attach evidence of perfection of security interest days before filing of the bankruptcy petition or cessation of the debtor's busi-
Brief Description of Collateral: ness, whichever is earlier-11 U.S.C. § 507(a)(3)

DReal Estate 5 Motor Vehicle C Other (Describe briefly)03 Real Estate 0 Motor Vehicle 0 Other (Describe briefly) 5 Contributions to an employee benefit plan-11 U.S.C. § 507(a)(4)
Amount of arrearage and other charges at time case filed included in D Up to $1,800- of deposits toward purchase, lease, or rental of property orL secured claim above, if any $ services for personal, family, or household use-i1 U.S.C. § 507(a)(6)

DUNSECURED NONPRIORITY CLAIM S D Alimony, maintenance, or support owed to a spouse, former spouse, or child-
A claim is unsecured if there is no collateral or lien on property of the 11 U.S.C. § 507(a)7)
debtor securing the claim or to the extent that the value of such prop- D Taxes or penalties of governmental units-11 U.S.C. § 507(a)(8)r erty is less than the amount of the claim. 0OhrSeiy
UNSECURED PRIORzlY CLAIM $ 5 Other-Specify applicable paragraph of 11 U.S.C. § 507(a)L zUNSECUJRED PRIORITY, CLAIM $ 'Amounts are subject to adjustment on 4/11/98 and every 3 years thereafter
Specify the priority of the claim. with respect to cases commenced on or after the date of adjustment

5. TOTAL AMOUNT OF ,
CLAIM AT THE1IME S_ $_ $
CASE FILED: (Unsecured) (Secured) (Priority) (Total)

D Check this box if claim Includes charges in addition to the principal amount of the claim. Attach itemized statement of all addtional charges.

6. CREDITS AND SETOFFS: The amount of all payments on this claim has been credited and deducted for the purpose of THIS SPACE IS FOR
making this proof of claim. In filing this daim, claimant has deducted all amounts that claimant owes to debtor. COURT USE ONLY

7. SUPPORTING DOCUMENTS: AVach tonies osuporfing documents, such as promissory notes, purchase orders,
*invoices. iternized statements of running accounts, contracts, court judgments, or evidence of security interests. If the

L documents are not available, explain. If the documents are voluminous, attach a summary.

8. TIME-STAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped, self-addressed
enveloped and copy of this proof of daim.

Date -- Sign and print the name and title, if any, of the creditor or other person
authorized to file this fuaim (attach copy d power of attorneyn if any)

~~~ ~Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. IS8 U.S.C. §§ 152 and 3571.



Fr
Instructions for Proof of Claim Form V.

The instructions and definitions below are general explanations of the law. In particular types G
of cases or circumstances, such as bankruptcy cases that are not filed voluntarily by a debtor, there may
be exceptions to these general rules. '

De;initions

Debtor - The person or company that has',- of property. A lien may have been obtained
filed a bankruptcy case is called the debtor. through a court proceeding before the

~ankruptcy case began; in some states a court
Creditor-Acreditorisanyperson, company, l' , h judgment is a lien on real estate. (See also
or other entity to whom the debtor owed a Unsecured claim, below.)
debt on the date that the bankruptcy case was
filed. l I ! Unsecured claim - If a claim is not a

secured claim it is an unsecured claim. A claim I

Proof of Claim - A form filed with the clerk may be partly secured and partly unsecured if
of the bankruptcy court where the bankruptcy the property on which a creditor has a lien is
case was filed, to tell the bankruptcy court how not worth enough to pay the creditor in full.
much the debtor owed a' creditor when the
bankruptcy case was filed (the amount of the Unsecured priority claim - Certain types
creditor's claim). 'of unsecured claims are given priority, so they

are to be paid in bankruptcy or reorganization
Secured Claim - A claim is a secured claim cases before most other unsecured claims (if
if the creditor has a lien on particular property there is sufficient money or property available
that provides for the' creditor to be paid from to pay these claims). The most common types
that property before creditors who do not have of priority claims are listed on the proof of
liens on the property. Examples of liens are a claim form. Unsecured claims that are not
mortgage orn real estate and a security interest specifically given priority status by the ,?
in a car, truck, boat, television set or other item bankruptcy laws are classified as unsecured

nonprioritv claims.

Items to be comoleted in proof of claim form (if not already filled in).

Court, Name of Debtor and Case Nu mber Fill in the name of the federal judicial district where the K
bankruptcy case was filed (for example, Central District of California), the name of the debtor who filed
the bankruptcy case, and the bankruptcy case number. If you received a notice of the case from the
court, all of this information is near the top of the notice.

Information about Creditor. Complete the section giving the name, address, and telephone number of
the creditor to whom the debtor owes money or property, and the debtor's account number, if any. r
If anyone else has already filed a proof of claim relatingl'to this debt, if you never received notices from _ _i
the bankruptcy court about this case, if your address differs from that to which the court sent notice,
or if this proof of claim replaces or changes a proof of daim that 'was already filed, check the,
appropriate box on the form. l

-flI



L
1. 1 Basis for Claim: Check the type of debt for which the proof of claim is being filed, If the type
of debt is not listed, check "Other" and briefly describe the type of debt. If you were an employee of

rn: the debtor, state your social security number and the dates of work for which you were not paid.

2. Date debt incurred: Fill in the date when the debt first was owed by the debtor.

3. Court iudgments: If you have a court judgment for this debt, state the date the court entered
the judgment.

LI 4. Classification of Claim: Check the appropriate place to state whether the claim is a secured
claim, an unsecured priority claim, or an unsecured nonpriority claim, and state the amount. If the
ldaim is a secured claim, you must state the type of property that is collateral for the claim, attachL copies of the documentation of your lien, and state the amount past due on the claim as of the date

the bankruptcy case was filed. A claim may be partly secured and partly unsecured. (See Definitions
above) A claim may also be partly priority and partly nonpriority if, for example, the claim is for more

7 than the amount given priority by the law. For partly secured claims or partly priority claims, state the
L amount of each part in the applicable separate designated section of the form.)

5. Total Amount of Claim: State the total amount of each type of claim included in the proof of
L claim and the total amount of the entire claim. If charges or other amounts in addition to principal

amount of the claim are included, check the appropriate place on the form and attach an itemization
of those charges and amounts.

L
6. Credits or setoffs: By signing this proof of claim, you are stating under oath that in calculating
the amount of your claim you have given the debtor credit for all payments received from the debtorL and for any amounts that you owe to the debtor,

7. Supporting documents: You must attach to this proof of claim form documents that show the
debtor owes the debt claimed or, if the documents are too lengthy, a summary of those documents.
If documents are not available, you must attach an explanation of why they are not available.

L

L



COMMITTEE NOTE

Explanatory definitions and instructions for,
completing the form have been added.
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- Form 14. BALLOT FOR ACCEPTING OR REJECTING A PLAN

[Caption as in Form 16A]

L CLASS [ ] BALLOT FOR ACCEPTING OR REJECTING
PLAN OF REORGANIZATION

[Proponent] filed a plan of reorganization dated [pate] (the "Plan") for the Debtor in this
case. The Court has [conditionally] approved a disclosure statement with respect to the
Plan (the "Disclosure Statement"). The Disclosure Statement provides information to assist
you in deciding how to vote your ballot. If you do not have a Disclosure Statement, you
may obtain a copy from [name, address, telephone number and telecopy number ofr proponent/proponent's attorney]. Court approval of the disclosure statement does not

L indicate approval of the plan by the Court.

r You should review the Disclosure Statement and the Plan before you vote. You may
wish to seek legal advice concerning the Plan and your classification and treatment
under the Plan. Your [claim] [equity interest] has been placed in class 1 I under the
Plan. If you hold claims or equity interests in more than one class, you will receive a
ballot for each class in which you are entitled to vote.

If your ballot is not received by [name and address- of proponent's attorney or other
appropriate address] on or before [date], and such deadline is not extended, your voteL Awill not count as either an acceptance or rejection of the Plan. If the Plan is con-
firmed by the Bankruptcy Court it will be binding on you whether or not you vote.

ACCEPTANCE OR REJECTION OF THE PLAN

r [At this point the ballot should provide for voting by the particular class of creditors or
L' equity holders receiving the ballot using one of the following alternatives.]

[If the voter is the holder of a secured, priority or general unsecured claim:]

The undersigned, the holder of a Class [ ] claim against the Debtor in the unpaid amount
of Dollars ($ )

L for, if the voter is the holder of a bond, debenture or other debt security.]

The undersigned, the holder of a Class [ ] claim against the Debtor, consisting of
Dollars ($ ) principal amount of [describe bond, debenture or other debt security] of
the Debtor



[or, if the voter is the holder of an equity interest:]

The undersigned, the holder of Class [ ] equity interest in the Debtor, consisting of
number of shares of [describe equity security] of the Debtor

[In each case, the following language should be included:] 7

(Check one box only)'

I3 ACCEPTS THE PLAN []REJECTS THE PLAN

D ated: ,_i_,__ __ __

Print or type name:__ * ~ri
Signature: [

Title (if corporation or partnership)*

Address: Li

RETURN THIS BALLOT TO:

[Name and address of proponent's attorney or other appropriate address] L

L

Lx

F'

\L.



L COMMITTEE NOTE

Directions or blanks for proponent to complete the text of the ballot are in
italics and enclosed within brackets. A ballot should include only the applicable language

L 'from the alternatives shown on this form and should be adapted to the particular require-
ments of the case.

L If the plan provides for creditors in a class to have the right to reduce their
claims so as to qualify for treatment given to creditors whose claims do not exceed a speci-
fied amount, the ballot should make provisions for the exercise of that right. See Code

L §1122(b).

If debt or equity securities are held in the name of a broker/dealer, or nomni-
nee, the ballot should require the furnishing of sufficient information to assure that dupli-
cate ballots are not submitted and counted and that ballots submitted by a broker/dealer or
nominee reflect the votes of the beneficial holders of such securities. See Rule 3017(e).

In the event that more than one plan of reorganization is to be voted upon the
form of ballot will need to be adapted to permit holders of claims or equity interests (a) toE accept or reject each plan being proposed, and (b) to indicate preferences among the com-
peting plans. See Code §1129(c).

LI

U.~~~~~
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7
Form 17
DRAFT

FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A

La . BANKRUPTCY COURT

L lCaption as in Form 164 16B, or 16D, as appropriate]

NOTICE OF APPEAL
Lo

l___ the. plaintiff [or defendant or other party] appeals under 28U.S.C. § 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered in
this adversary proceeding [or other proceeding, describe type] on the day of
19_.

The names of the parties to the judgment, order, or decree appealed from and the names,E addresses, and telephone numbers of their respective attorneys are as follows:

Dated-r
Signed. 

.

Attorney for Appellant

Attorney Name:
(and Identification No., if required)

Address:

L.
Tel No: ____

If a Bankruptcy Appellate Panel Service is authorized to hear this appeal, each party has a right
to have the appeal heard by the district court. The appellant may exercise this right only by filing a
separate statement of election at the time of the filing of this notice of appeal.

L A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of BankruptcyProcedure may result in fines or imprisonment or both. 1 1 U.S.C. § 110; 18 U.S.C. § 156.

L



COMMITTEE NOTE ll

The form has been amended to require complete
identification of the attorney for the appellant,
including the attorney's telephone number. A party
filing a notice of appeal pro se should provide
equivalent information.

LJonLi

m

K

Li

L)



Form 18. DISCHARGE OF DEBTOR

[Caption as in 16A1

L DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge,

IT IS ORDERED: The debtor is granted a discharge under section
L________ of title 11, United States Code, (the Bankruptcy Code).

L Dated:

L BY THE COURT

United States Bankruptcy Judge

L SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.

L

Lr,

L

L



EXPLANATION OF BANKRUPTCY DISCHARGE L .1
This court order grants a discharge to the person named as

the debtor. It is not a dismissal of the case and it does not L
determine how much money, if any, the trustee will pay to Li
creditors. [Unless creditors previously have been notified of a
deadline for filing claims in-this case, it is unlikely that any
payments will be made to creditors.]

Collection of Discharged Debts Prohibited K
L

The discharge prohibits any attempt to collect from the
debtor a debt that has been discharged. For example, a creditor
is not permitted to contact a debtor by mail, phone, or other-
wise, to file or continue a lawsuit, to attach wages or other Li
property, or to take any other action to collect a discharged
debt from the debtor. [There are also special rules that protect
certain community property owned by the debtor's spouse, even if
that spouse did not file a bankruptcy case.] A creditor who
violates this order can be required to pay damages and attorney's
fees to the debtor.

However, a creditor may have the right to enforce a valid
lien, such as a mortgage or security interest, against the
debtor's property after the bankruptcy, if that lien was not !

eliminated in the bankruptcy case. Also, a debtor may
voluntarily pay any debt that has been discharged.

Debts that are DischarQed

The chapter 7 discharge order eliminates a debtor's K
obligation to pay a debt that is discharged. Most, but not all,
types of debts are discharged, if they were owed when the
bankruptcy case was filed. (If this case was begun under a
different chapter of the Bankruptcy Code and converted to chapter
7, the discharge applies to debts owed when the bankruptcy case
was converted.) Some of the common types of debts which are not C
discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts that are in the nature of alimony, maintenance, or
support;

c. Debts for most student loans; L

d. Debts that the bankruptcy court specifically decides,
during the bankruptcy case, are not discharged; L!

e. Debts for most fines, penalties, forfeitures, or criminal
restitution obligations;

t. Debts for personal injuries or death caused by the
debtor's operation of a motor vehicle while intoxicated;



l
g. Some debts which were not properly listed by the debtor;

h. Debts for which the debtor has given up the discharge
protections by signing a reaffirmation agreement in compliance
with the Bankruptcy Code requirements for reaffirmation of debts.

LI This information is only a general summary of the bankruptcy
discharge and there are exceptions to these general rules. The
law is complicated, so you may want to consult an attorney to
determine the exact effect of the discharge in your case.

LI
L

CI
LI

Lu



L.,J

COMMITTEE NOTE

The discharge order haspbeen simplified by
deleting paragraphs which'had detailed some, but not
all, of the effects of the discharge. Formerly
incomplete and, arguably,'technhically incorrect
material has been replaced with a plain English
explanation of the discharge. This explanation is to
be printed on the reverse of the order, to increase
understanding of the bankruptcy discharge among K
creditors and debtors.

L.

K
L
K
r

J

K
- =J



C Form 20A. Notice of Motion or Objection

[Caption as in Form 16A.}

NOTICE OF EMOTION TO ] EOBJECTION TO I

________________ has filed papers with the bankruptcy

court asking the court to [relief sought in motion or objection].

Your rights may be affected. You should read these papers

carefully and discuss them with your lawyer, if you have one in

this bankruptcy case. (If you do not have a lawyer, you may wishC to consult one.)

If you do not want the court to [relief sought in motion or

objection], or if you want the court to consider your views on

L the [motion] (objection], then by (date) , you or your lawyer
must:

[File with the court a written request for a hearing {or, if the
court has ordered an answer, an answer explaining your position),
and mail a copy to

C (movant's attorney's name and address)

{names and addresses of others to be served)

L If you mail your {request} {answer} to the court for filing, you

must mail it early enough so the court will receive it by the
date stated above.]

L
[Attend the hearing scheduled to be held on (date) , 19_, at

r __________a.m./p.m. in Courtroom _, United States Bankruptcy

L Court, {address}.

[Other steps required to oppose a motion or objection under local

L rule or court order.]

If you or your lawyer do not take these steps, the court may

decide that you do not oppose the relief sought in the motion or

objection and may enter an order granting that relief.

C Date:_ Signature:
Name:
Business Address:

Notice to Persons with Disabilities

L If you have a disability and require reasonable
accommodations to participate in bankruptcy proceedings or use
any service provided by the bankruptcy court, please call theC bankruptcy clerk's office at [telephone number].
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L 9Ad REAFFIRMATION AGREEMENT
FOR DEBTOR NOT REPRESENTED BY AN ATTORNEY

IN NEGOTIATING AGREEMENT

Debtor's Name Bankruptcy Case No.

K Instructions: If you wish to reaffirm a debt, you must:

1) Write your name and bankruptcy case number above.
2) File this completed form by mailing or delivering to the Bankruptcy Clerk.
3) Attach written agreement, if any. COURT USE ONLY

L PART A - AGREEMENT

Creditor's Name and Address Summary of Terms of the New Agreement

a) Principal Amount $
Interest Rate (APR)
Monthly Payments $

b) Description of Security:E Date Set for Discharge Hearing (if any) Present Market Value $

Date Signature of Debtor

NOTICE OF DEBTOR'S RIGHTS

1. This agreement gives up the protections of your bankruptcy discharge for this debt.

2. You may rescind (cancel) this agreement at any time before the bankruptcy court enters a discharge order or within 60 days after this agreement is filed with theL court, whichever is later. You may cancel the agreement by sending a letter to the creditor at the above address saying that the agreement is canceled or by telling
the creditor in some other way.

3. This agreement is not required by any law. It is not required by the Bankruptcy Code, by any other law, or by any contract except an earlier valid reaffirmation
agreement in this bankruptcy case containing notice of these rights.

4. This agreement may result in the creditor being able to take your Property or wages if the amounts agreed to are not paid. The creditor may also take other
actions to collect the debt.E 5. You are allowed to pay this debt without signing this agreement. If you do not sign this agreement and are later not willing or able to pay the full amount, theL creditor will not be able to collect it from you. The creditor also will not be allowed to take your property to pay the debt unless the creditor now has a lien on that
property.

6. This agreement is not valid or binding unless it is filed with the bankruptcy court, you have attended a discharge hearing in the bankruptcy court, and the
_ agreement has been approved by the bankruptcy court. (Court approval is not required if the creditor has a mortgage or other lien on your real estate.)

L PART B - MOTION FOR COURT APPROVAL OF AGREEMENT

I, the debtor, affirm the following to be true and correct:
1) 1 was not represented by an attorney in negotiating this reaffirmation agreement.EJ 2) I am entering into this agreement voluntarily.
3) My current monthly net income (take home pay) is $
4) My current monthly expenses total $ ,including any payment due under this agreement.

L 5) I believe that this agreement is in my best interest because

Therefore, I ask the court for an order approving this reaffirmation agreement.

Date Signature of Debtor

L PART C - COURT ORDER

E The court approves/disapproves the agreement upon the terms specified above.

L Date Bankruptcy JudgeL
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UNITED STATES BANKRUPTCY COURT
7, CENTRAL DISTRICT OF CALIFORNIA

, ROYBAL BUILDING

255 EAST TEMPLE STREET, SUITE 1560

LOS ANGELES, CALIFORNIA 90012

GERALDINE MUND (213) 894-3022

JUDGE

L
June 12, 1995

L

L Henry J. Sommer
ax Community Legal Services

L 3207 Kensington Avenue
Philadelphia, PA 19134

Re: National Rules Conmmittee

E Petition Preparer Forms

E Dear Mr. Sommer:

Judge Ferming informed me that she had sent you a set of petition preparer forms that are
now being used in our court. Attached is a copy of the General Order land flow charts that

L control the process in the Central District of California. While we have requested our
District Court Bankruptcy Committee to begin working on what will happen once a case
reaches their court, this only occurred a short time ago and they have not yet met to deal
with the issue.

I hope that you find this of some benefit.

L Very truly yours,

r GERALDINEMUND
United States Bankruptcy Judge

1LJ, GM:yg

*7

L



2. FILEDL31 §>W I
4

Bym

6

7 I
8 UNITED STATES BANKRUPTCY COURT
9 CENTRAL DISTRICT OF CALIFORNIA

1 In re GENERAL ORDER 95-03

12 BANKRUPTCY PETITION PREPARERS )

13 ___________________ L
14 .

15 The United States Bankruptcy Code (11 U.S.C. S 110) sets forth _

16 certain requirements for bankruptcy petition preparers and provides

17 a procedure for enforcement by the Court. To implement the

18 enforcement procedure, the following provisions will apply:

19 L
20 I. MOTION TO DISALLOW AND ORDER TURNOVER TO TRUSTEE OF

EXCESSIVE FEE (11 U.S.C. § 110(h)). i
21

22 A. MOTION BY PARTY IN INTEREST

23 1. The debtor, a creditor, the trustee, or the United States I
24 Trustee may file a Motion that the Court Disallow and Order L

25 Turnover of Excessive Fee Paid to Bankruptcy Petition Preparer 1
26 (11 U.S.C. S 110(h)). The motion shall be filed on the Court



1 approved form at the same time notice is given. The motion will be

2 accompanied by a declaration under penalty of perjury 
or a request

3 for judicial notice and copies of any documentary evidence 
which

4 support the motion. The moving party shall serve on the bankruptcy

5 petition preparer a Notice of Motion that the Bankruptcy 
Court

6 Order Turnover of Excessive Fee (11 U.S.C. § 110(h)) using the

7 Court approved form, a copy of the motion, and all supporting

8 evidence. Service may be made personally or by first class mail.

9 2. If the 20 day response period provided by Local

10 Bankruptcy Rule 111(7) expires without the filing of any 
response,

11 the moving party shall promptly lodge a proposed order 
on the Court

12 approved form. At the same time as the proposed order is lodged

13 (and preferably rubber-banded or clipped to the order), the 
moving

14 party shall also file a declaration attesting that no response 
was

15 served upon the moving party, to which declaration shall be

16 appended (as exhibits) copies of the motion, notice and proof of

17 service or the notice and motion. These papers shall be

18 accompanied by the necessary copies of the notice of entry for 
the

19 order, together with the requisite addressed, stamped envelopes.

20 The notices of entry shall provide for the service on the debtor,

21 any trustee, the bankruptcy petition preparer, the United States

22 Trustee and counsel for any of the foregoing.

23 3. If a timely response and request for hearing is filed and

24 served, the moving party shall schedule and give not less than

25 11 days notice of a hearing to those responding and to the U. S.

26 Trustee. Movant must act within 20 days from the date of service

2



1 of the response to obtain a hearing date and give notice of it or

2 the Court-may deny the motion without prejudice, without further

3 notice or hearing. Briefs are generally not required for this

4 motion. The Court may decide in its discretion to dispense with

5 oral argument, in which case the Courtroom Deputy will attempt to

6 give the parties notice of the Court's intention to do so at least

7 24 hours prior to the hearing date. [j

8

9 B. MOTION BY COURT

10 1. The Court on its own motion may serve by first class maili

11 a Notice of Intent to Order that Bankruptcy Petition Preparer

12 Turnover Excessive Fee Paid By or On Behalf of Debtor (11 q.S.C.

13 § 110(h)). The notice of intent will include a notice that the

14 bankruptcy petition preparer has 20 days to file and serve a

15 written objection. No hearing will be set on this notice of intent,

16 unless the respondent requests it or the Court orders it.

17 2. Bankruptcy Petition Preparer has 20 days from the date of'

18 mailing of the motion to file with the Court and serve on the 2
19 movant a written objection to the certification of facts. If no

20 timely objection is received from the bankruptcy petition preparer,:

21 the Court will review the facts before it and will determine

22 whether a turnover order should be made and will enter an order on

23 that determination.

24 3. If an objection by the bankruptcy petition preparer is

25 timely received, the bankruptcy judge will determine whether to

26 hold a hearing, whether to enter a turnover order without hearing,

LI



1 or whether no turnover order will be entered. 
The bankruptcy judge

2 will give notice of the hearing or will enter an order 
to turnover

3 the excessive fee or will enter an order that 
no turnover is to

4 occur.

5

6 C. TuRNoVER ORDER

7 1. If a turnover order is entered, the turnover shall 
be

8 made within 30 days of the service of the turnover 
order and the

9 bankruptcy petition preparer shall file with 
the Court a

10 Declaration of Compliance by Bankruptcy Petition Preparer as 
to

K 11 Turnover Order (11 U.S.C. § 110(h)). The declaration shall be

12 filed within 30 days of the service of the turnover 
order and shall

L 13 be prepared on the Court approved form. Failure to turn over

14 within 30 days of the service of the turnover order 
and to file the

15 Declaration as specified in this paragraph will lead 
to

16 certification of the fact to the District Court (11 U.S.C.

17 § 110(i)) without further notice to the bankruptcy petition

18 preparer.

19

20 HI. DETERMINATION OF WHETHER FACTS(s) SHALL BE CERTIFIE TO

DISTRICT COURT
,L ' 21

22 A. MOTION BY PARTY IN INTEREST

£ 23 1. The debtor, a creditor, the trustee or the United States

24 Trustee may file a Motion that the Court Certify 
a Fact to the

25 District Court (11 U.S.C. § 110(i)). The motion shall be filed on

26 the Court approved form at the same time as notice 
is given. The

L

4



1 motion will be accompanied by a declaration under penalty of

2 perjury or a request for judicial notice and copies of any 
L

3 documentary evidence which support the motion. The moving party

4 shall serve on the bankruptcy petition preparer a Notice of Motion

5 that the Bankruptcy Court Certify a Fact to the District 
Court

6 (11 U.S.C. § 110(i)) using the Court approved form, a copy of the

7 motion, and all supporting evidence. Service may be made K
8 personally or by first class mail.

9 2. If the 20 day response period provided by Local

10 Bankruptcy Rule 111(7) expires without the filing of any response, 
K

11 the moving party shall promptly lodge a proposed order on the 
Court

12 approved form. At the same time as the proposed order is lodged K
13 (and preferably rubber-banded or clipped to the order), the moving

14 party shall also file a declaration attesting that no response 
was

15 served upon the moving party, to which declaration shall be K
16 appended (as exhibits) copies of the motion, notice and proof of

17 service or the notice and motion. These papers shall be L

18 -accompanied by the necessary copies of the notice of entry for 
the

19 order, together with the requisite addressed, stamped envelopes.

20 The notices of entry shall provide for the service on the debtor,-

21 any trustee, the bankruptcy petition preparer, the United States

22 Trustee and counsel for any of the foregoing.

23 3. If a timely response and request for hearing is filed and

24 served, the moving party-shall schedule and give not less than

25 11 days notice of a hearing to those responding and to the U. 
S.

26 Trustee. Movant must act within 20 days from- the- date of service L
.~~~~~~~~~~~~ 1-t



1 of the response to obtain a hearing date and give 
notice of it or

2 the Court may deny the motion without prejudice, 
without further

3 notice or hearing. Briefs are generally not required for this

4 motion. The Court may decide in its discretion to dispense 
with

5 oral argument, in which case the Courtroom Deputy will attempt 
to

6 give the parties notice of the Court's intention 
to do so at least

7 24 hours prior to the hearing date.

9 B. MOTION BY COURT

10 1. The Court on its own motion may serve by first class 
mail

11 a Notice of Intent to Certify a Fact to the District 
Court

12 (11 U.S.C. § 110(i)). The notice of intent will include a notice

13 that the bankruptcy petition preparer has 20 days 
to file and serve

14 a written objection. No hearing will be set on this notice of

15 intent unless the respondent requests it or the Court 
orders it.

16 2. Bankruptcy Petition Preparer has 20 days from the date 
of

17 mailing of the motion to file with the Court and serve 
on the

18 movant a written objection to the certification 
of facts. If no

19 timely objection is received from the bankruptcy petition 
preparer,

20 the Court will review the facts before it and 
will determine

21 whether a certification should be made and will enter an 
order on

22 that determination.

23 3. If an objection by the bankruptcy petition preparer is

24 timely received, the bankruptcy judge will determine whether 
to

25 hold a hearing, or whether or not to certify the 
fact without

26 hearing. The bankruptcy judge will give notice of the hearing or

r ~~~~~~~~~~~~~~6



1 will enter an order certifying or not certifying the fact(s).

2

3 C. CERTIFICATION OF FAcT,

4 If the bankruptcy judge certifies the fact(s) to the District

5 Court, the Certification of Fact(s) to the District Court will be

6 sent by the Bankruptcy Court to the District Court and the

7 procedure in the District Court will be controlled by District

8 Court General Order or Local Rule. L
9 IT IS SO ORDERED.

10

11
12 DATED: June 14, 1995

13

14 CALVIN K. ASHLAND '
Chief Judge, United States

15 Bankruptcy Court

16

17

18

19

20

21

22,

23

24

25L

26
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H 1 iFSA HEMPSTEAD, NEW YORK 11550-1090

UNIVERSITY

SCHOOL OF LAW

Eli Faculty~1 May 30, 1995

Henry J. Sommer, Esq.
Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia, PA. 19134

Dear Henry:

Bankruptcy Judge Jeremiah Berk (S.D.N.Y.) called me to

suggest a change in "Schedule C -- Property Claimed as Exempt" of

Official Form 6 (Schedules). He recommends that a new column be

added to the list of exempt property to indicate whether the

exemption is claimed by the husband, wife, or both. There is a

similar column on Schedule B ("Husband, Wife, Joint, or

Community").

Judge Berk suggests that a husband and wife, in a joint

case, may claim different exemptions with respect to the same

property. For example, in New York, each spouse may claim a

$10,000 homestead exemption (for a total of $20,000).

Alternatively, a cash option can be claimed. He had a recent

joint case in which only one homestead exemption was claimed in

in the jointly-owned home in the amount of $10,000 and one cash

L option was claimed, but the schedules did not indicate which

spouse was claiming which exemption. Subsequently, the wife moved

to avoid a judicial lien on the home under § 522(f) that was

against only her (not her husband). Her position was that she

L was the spouse that claimed the homestead exemption (making §

522 (f) available), but the judicial lienor took the position that

7 only her husband claimed the $10,000 homestead exemption. If

L Schedule C had a column to indicate which spouse is claiming the

exemption, there would have been no problem. Instead, there was

no way to determine which spouse claimed the homestead exemption.

Judge Berk also said that this column could be helpful when

a spouse claims personal injury damages as exempt.

I told Judge Berk that I will communicate his suggestion to

you with a request that the Subcommittee on Forms consider it.

Best regards.
S L erely,

Alan N. Resnick
F' cc: Hon. Paul Mannes

near - M
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ADMINIS-T RATIVE FFICE OF THE
-L. RALPH MECHAM UNTI)SATE ~,COtRTS
DIRECTOR UNIT &TPOUi

FRANCIS F. SZCZEBAK

t CL RENCE A. LEE. JR. WASHINGTON, D.C. 20544 CHIEF
ASSOCIATE DIRECTOR BANKRUPTCY JUDGES DIVISION

August 7, 1995

Simon M. Lorne, Esquire
General Counsel
Securities and Exchange Commission

L$ 450 5th Street N.W.
Washington, D.C. 20549

L Re: Official Bankruptcy Form 1, Exhibit "At'

Ad Dear Mr. Lorne:
Lz

The Advisory Committee on Bankruptcy Rules of the Judicial
Conference of the United States is considering certain revisions
to the Official Bankruptcy Forms. In particular, the Advisory
Committee would like to simplify Form 1, the Voluntary Petition,
the basic document by which a debtor files a bankruptcy case.

L One part of this form that has proved confusing to debtors
is the section titled "Type of Debtor," in which the debtor is
asked to designate whether the case is being filed by an

L individual, a partnership, a stockbroker, etc. Among the
proposals for simplifying the form and improving the accuracy of
the information provided by debtors is a suggestion to replace
the current choices of "Corporation Publicly Held" and
"Corporation Not Publicly Heldt' with the single choice of
"Corporation." A question concerning whether a debtor
corporation is publicly held would be added to Exhibit "A" to the
form, an additional document that must be completed by any
corporation which files a reorganization case under chapter 11 of
the Bankruptcy Code. The Advisory Committee on Bankruptcy Rules
requests your comments and suggestions concerning these proposed
amendments.

I enclose for your reference copies of the existing Form 1
L and the form as the Advisory Committee proposes to revise it. I

enclose also copies of Exhibit "A," both the current form and as
the Advisory Committee proposes to amend it. The Advisory
Committee expects to publish for comment by bench and bar these
and other official forms to which amendments are being proposed

owe ~ ARDIINO EVCET k~FDEA UIIR
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Simon M. Lorne, Esquire
Page Two

The comment period probably will begin October 1, 1995, and close
February 29, 1996. The Advisory Committee would appreciate
receiving your comments as soon as possible, however,

Exhibit "A" was included in the Official Bankruptcy Forms at
the request of the Securities and Exchange Commission.
Accordingly, please feel free to make any additional suggestions H
or comments you may wish concerning Exhibit "A."

Comments should be addressed to the Secretary of the
Committee on Rules of Practice and-Procedure, as follows: H

Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544

In addition, I would appreciate receiving a copy of your
comments. Li

If you have any questions, please feel free to telephone me
at 202-273-1908. L

Sincerely,

Li

~~ HA
Patricia S. Channon
Senior Attorney
Bankruptcy Judges Division

Attachments

L
,_



UNITED STATES BANKRUCY COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

1055 FEDERAL BUILDING LLk DETROIT, MICHIGAN 48226 j IO//;(E J

[ OFFICE OF 94-BK - C
STEVEN W. RHODES (313) 226-2123

UNITED STATES BANKRUPTCY JUDGE
October 5, 1994

zL
Secretary of the Committee on Rules

of Practice and Procedure
i L Administrative Office of the U.S. Courts

Washington, D.C. 20544

Dear Secretary:

Bankruptcy Judge Paul Mannes has requested that bankruptcy a

J judges submit for your committee's consideration any local rules

L that we think should be adopted as national rules. I submit for

your consideration our local rule 2.08 relating to our motion

_ z procedure. This local rule is probably the most important rule in

L enabling us to deal with our heavy caseloads. The key feature of

it is that a motion is set for hearing only if a response is filed;

otherwise, an order is entered granting the motion without a

hearing. While I do not have accurate statistics immediately

available, I would say that the vast majority of motions are

granted without a hearing because no response is filed.

LI I would also refer you to our local rule 11.1 which sets a

deadline for filing a proof of claim in Chapter 11 cases, 90 days

after the meeting of creditors. There ought to be a national rule

on this.

I have also enclosed for your consideration my law review

article, Eight Statutory Causes of Delay and Expense in Chapter 11

Bankruptcy Cases, 67 Am. Bankr. L.J. 287 (Summer, 1993). I refer

you specifically to part VIII of the article at pages 318-322. In

that part, I discuss in detail the inherent structural problemsLI with the Federal Rules- of Bankruptcy Procedure, and the resulting

causes of delay and expense. I hope that you will give the issues

addressed in my article serious consideration.

If I can be of any further assistance, please call me.

Is L Sincerely,

I ~~~~-S

Steven W. Rhodes

Enclosures

I:.
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and to what extent they need disclosure. In any event, an empirical study of this is.e_
is certainly justified at this time.' 19

VIII. THE PROCEDURES SET FORTH IN THE CODE AND THE i
RULES FOR REQUESTING RELIEF ARE UNNECESSARILY
COMPLEXU SSAILY,

The purpose of litigation procedure is to focus attention on resolving the parri~s
dispute, rather than on the process for resolving it.220 As the means for requestii
relief from the court, litigation procedure ought to be simple, straightforward, at+ L
consistent.

There appears to be general agreement that the Federal Rules ofcivil Procedi
meet this test. One noted authority has concluded, '[t]he federal rules hal t lsuccessfully satisfied every test of a good procedural system. The rules are so flexibll
simple, clear, efficient, and successful ...."2 21 Indeed, Federal Rule of Civil Procedunil'.
1 provides that the rules shall be construed to secure the just,speedy, and inexpensi
determination of every action."222

In bankruptcy the procedural rules have this same lofty goal. The Supreme C
has stated that the chief purpose of the bankruptcy laws is the -expeditious a4 l
economical administration" of bankruptcy cases.223 The modern statement of tl I
concept is found in Bankruptcy Rule 1001, which provides: '[t]hese rules shall
construed to secure the just, speedy, and inexpensive determination of every case an L
proceeding."224 Unfortunately, as demonstrated below, it is highly questionab
whether the Federal Rules of Bankruptcy Procedure are as successful.

Any system of procedure must address a number of issues, including: L
-What should the request be called?
-Should there be service of the request itself or merely a notice of
the request? L
-Who should receive this service?
-Is a written response required?

2&See Teresa A. Sullivan et al., The UsC of Emprncal Data in Formulating Bankruptcy Policy, 50 LAW E ,Co.rsEmp. PRoBs. 195 (1987). 
-

-The federal rules are designed to discourage battles over mere form and to sweep away needlel'
procedural controversies thateither delay a trial on the meritsor deny a partv his day in court because of technic!!
deficiencies.- 4 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL l§ 1029, at 118 (1987) (footnote omitted). See Surowitz v. Hilton Hotels Corp., 383 U S. 363, 373 (1966).

- 4 CHjRLEs A. WRIGHT & ARTHL R R_ MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2d § 1008, a l46-470(987).
'
2
'FED. R. Civ. P. 1. See also Foman v. Davis, 371 U.S. 178, 181 (1962); General Mill Supply Co. v. S.C AiServs, Inc.,697 F.2d 704,711(6th Cir 198 2 ).SeegenerallyHon.Jack B.Weinstein, The GhostofProcess Pas.iThe Fiftieth Anniversary of the Federal Rules of Civil Procedure and Eric, 54 BRfoKLYN L. REV. 1 ,2 -3 (1988l

n:Katchen v. Landy, 382 U.S. 323,328 (1966); Bailey v. Glover, 88 U.S. (21 Wall.) 342,346-47(1874); Eilparte Christy, 44 U.S. (3 How.) 292, 312 -14, 320-22 (1845). Li
224

FED. R- BANKs. P. 1001. See 8 COLLIER, supra note 21,,¶ 1001.1 to 1001.3.

11 I~~~~~~~
~~~~~~~1 li
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L-issue -How much time is allowed for such a written response?

-Is a hearing required?
-How much notice time is required for the hearing?EJ _ -Is a hearing required if no response is filed?

A simple system would establish the same procedure for each type of request for

L~rties' relief. A somewhat more complex system would establish a distinct and complete
:srting' S S procedural rule for eac-h.distinct type-of,:prequest._

Unfortunately, the collection of directives and requirements found in the

l, and Bankruptcy Code and the Bankruptcy Rules represents neither type of procedural

edure system. Rather, it is a complex hybrid structure, characterized by the following:

hve ScEertain provisions apply to all procedures. For example, Bankruptcy Code § 102(1)

7 lhave applies throughout the Bankruptcy Code and the Bankruptcy Rules. 225 It provides

durile, Sthat the phrase wafter notice and a hearing" or a similar phrase means after such notice

drisive and an opportunity for a hearing as is appropriate, and authorizes an act (e.g., the entry

Ensive I of an order) without an actual hearing if there was no timely request for a hearing.226

Similarly, Bankruptcy Rule 9006(d) appears to apply throughout the rules. This rule

and - tt requires at least five days' notice before a hearing unless another rule or a court order

Dthisprovides otherwise.2 27

iall be Other provisions have a limited application to a few specified procedures. For
me and - example, Bankruptcy Rule 9014 is explicitly incorporated into some, but not all, relief-

Lnable specific rules.228 This rule requires only reasonable notice and opportunity for
hearing," and states that no response is required unless the court orders an answer.229

Likewise, Bankruptcy Rule 2002 sets forth the service and notice requirements forK certain identified relief-specific requests, as well as the disclosure statement and

confirmation.2 "

Each specific requestfor relief has its our rule with its own peculiar.variations of

L procedure. One important variable in the Bankruptcy Rules is whether there is an

explicit requirement for a written response and an explicit grant of authority to the

court to resolve the request without a hearing if no objection is filed.231 A second

lU^& important variable in the Bankruptcy Rules is the length of time that the parties are

allowed to respond, either in writing or at a hearing, to different requests for relief.
needless _

Ehnical 2 5See FED. R. BANAR. P. 9001.

EVIL 2d i:611 U.S.CA § 102(1) (West 1993).

66). 2i7FED. R. B.oNm P. 9006(d).
1 008, at R t1 '2See infro note 231.

rN I2
SFED. R_ B.LNKRL P. 9014.

[ S.CA 2 OFED. R. B.ANKE P. 2002.

'L (1988P. 'Such explicit provisions are found in FED. R. B.ANKR P. 3020(b). 4001(d), 6004(b), 6007(a). The

(948, E8 Bankruptcy Rules that have no such provisions, or that leave the requirement of a response to the judge's

discretion, include FED R. B.ŽN.eR. P. 1007(c), 2004(a), 3012,3013, 4001(a), 4001(b). 4001(c), 6006,6007(b),

E7 4 ' _Et 9019(a). See generally FED. R. B.LENKR. P. 9014, discussed supra note 228.
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The Bankruptcy Rules set forth the following time periods:232

Five days - Rules 6004(b) and 9006(d)
Fifteen days - Rules 4001(b), (c), and (d), and 6007(a)
Twenty days - Rule 2002(a)
Twenty five days - Rules 2002(b) and 3017(a)
Thirty days - Rule 3007,

Rules 9013 and 9014 do not state any specific time.
The result is a system of procedure with several significant problems:

(1) Reference to more than one relief specific provision may be necessary to deter- p
mine the proper procedure. For example, for the procedure applicable to a motion for "
relief from the stay, referenemult be made to both Bankruptcy Code § 362(e) and
Bankruptcy Rule 4001(a). ~imlarly, the procedures applicable to.a motion for
authorization to use cashicollaterl are found in both Bankruptcy Code § 363(c)(3)
and Bankruptcy Rule 4'00(b): The" procedure upon the filing of a disclosure
statement is set forth in B~ 4rupty Rule 2002(b) and then is restated in Bankruptcy
Rule 3017(a), without a need or purpose. For the procedure for plan l
confirmation after apprcoa1 &'the'disclosure statement, reference must be made to
both Bankruptcy Rule 2 02(b)'rand Bankruptcy Rule 302 1(bX2).

(2) The answers in the general rules and in the relief-specific rules may conflict.
Regarding the disclosure statement, Bankruptcy Rule 3017(a) states, the court shall
hold a hearing.' This apparently conflicts"IWith g 102(1) of the Bankruptcy Code. 233

Bankruptcy Rule 3020(bX2) currently also has language appearing to require a
hearing.23 4 1

(3) Too often no answercan befound. Several Bankruptcy Rules provide little
or no direction regarding such matters as seivice, notice, objections, or a hearing.235"

(4) One issue is just plain silly. The issue of what to call the request-an LI
adversary proceeding complaint, a motion an application,a request,or an obj'ection-
is technically alive and well under the Bankruptcy Rules. Bankruptcy Rule 7001 r
identifies the specific requestsifor relief that must be filed as adversary proceedings." J
The term 'application 'is used in Bankruptcy Rules 2007(b), 2014(a) and 2016(a).
Other requests for relief are simply called amotion s, for example, in Bankruptcy
Rule 9014. The distinction between a motion and an application is suggested in
Bankruptcy Rule 901 3,X which states: '[a] request for an order, except when,an

2n2However, the determination of the applicable time periods cannot be made by reference to these rules
alone, because under FED. R B,~ocx. P. 9006(f), an additional three days is added upon service by mail.

"'The efficacy of this requirement is therefore disputed. See mnfra, note 242 and accompanying text; 5
COLLIER, supra note 21, 1 1125.034J, at 1125-32 to 34.

2'The 1993 amendments to Bankruptcy Rules 6006and 6007, effective August 1, 1993, deleted the explicit
requirement of a hearing. Thus, in the absence of a request for'a hearing, none is now required. PROPOSED FED.
R_ Bo P. 6006, 6007 advisory committee's notes.

2 3 5
See, eg, FED. R BANKR. P 1007(c), 2004(a), 2007(a), 2007(b), 2014(a), 2016(a), 3012, 3013.

L
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application is authorized by these rules, shall be by written motion, unless made
during a hearing."'2 Although this suggests that the difference between an applica-L l tion and a motion was intentional and not accidental, it is not clear what that intent
was. As a result, applications are often called motions, and vice versa, and the intended

Pi distinction is simply lost. 37

Therefore, it is fair to conclude that the procedural requirements in bank-
ruptcy are complex, confusing, and incomplete.238 It is simply not possible to discern
any rational basis for all of this. One commentator stated the problem more

Umj detr-diplomatically:
Fieter- _ _. .

son for W S Conceptual precision is not a necessary requirement of a func-
e)and P tioning legal system; it may not even be desirable. But the exami-

L n for nation of imprecision may be instructive. It may help us to better
35(cX3) c - cope with the realities ofthe legal system we have to live with. And
Closure > > it may help identify issues on which the system has failed or refused

Lutcy to commit itself. It may also help us identify an agenda of unfinished.fir pyan 1 ' business.239
r plan

-ade to The complexity of these provisions leads to delay and expense in three distinct
ways. First, it can take attorneys, court personnel, and judges significant time and

intfict, a effort just to determine the proper procedures for each of the numerous types of
,tshall > requests for relief.2 0 Second, significant litigation can result when it is alleged that

233de
2

dire a ",_ -3FED. R. BANKR. P 9013
23-The confusion regarding nomenclature extends even to the most authoritative levels. One court of appeals

recently stated that when a trustee's proposal to settle a dispute is uncontested, an administrative proceeding"
t little iswarranted. Kowalv Malkemus(lnTeThompson),965 F 2d 1136,1140n.5(lst Cir 1992). It is not clearwhat

L s 35_ an "administrative proceeding" is, and in any event there is no basis for this characterization in the rules.
at-ang According to one court, an administrative claim for postpetition taxes is made in a 'request for payment'
it-an rather than m a proof of claim. In re Mansfield Tire & Rubber Co., 73 B.R 735 (Bankr. N.D. Ohio 1987).ion See generally HON. WILLOAW L. NORTON, JR.. & WILL-asm L. NORTON, III, NORTON QUICK REFERENCEE 701 PAUMPHLET, B.ANKRRPTCY CODE A-ND RULES 207-9 (1993); John D. Ayer, The Forms of Action in Bankruptcy

Sings." PracticeAn~ xpositonandaCrtiue, 985A . BANSu 'R. L. 307; Hon. William L. Norton,Jr., Bankrsptcy
A g . ~~~~~~~~~~~TerminOlW Drud Proceedings Procedure, 1984 ANN. SuRv_ BANKR. L. 1.

I16(a). -3See HON. WILLIAM L. NORTON, JR. & WILLLAm L. NORTON, III, NORTON QUICK REFERENCE PA.MPHLET,

. iptcy _ _BANKRUPTCY CODE .AND RULES 207-9 (1993); DOUGLAS G. BAIRD, THE ELEMENTS OF BANKRUPTCY 17 (1992);

- Med in Ronald M. Martin & Terence Fagan,A Guide to Bankruptcy Procedure Under the Neu Rules, 89 CoM. L J, 17
(1984) ("Thepurpose of this article is . tohelp guide the practitioner through the maze oflitigation and appealsr n an embodied in the new rules.").239John D! Ayer, The Forms of Action in Bankruptcy Practice: An Exposition and a Cntique, 1985 ANN-.

Use rules SURV. B.,aNKR. L. 307, 336-37 (footnotes omitted).
lVin an effort to address the difficulties described in this part, most bankruptcy courts have promulgated

text; 5 local rules, as permitted by FED. R. B.,NKR. P.9029. While such local rules may be effective in providing guidance
LI ' on procedural matters in any given district, they also substantially undermine the important goal of national

ixplicit uniformity in bankruptcy procedure. Peter J. Antosazyk & William E. Connors, An Overview of Local Ride-
'iD FED. making in Bankruptcy Court. AM. BANKR. LNsT. J, May 1993, at 3 1. That problem has in turn led to an effort

to create a Model Uniform Local Bankrtupcy Rule. See Hon.JamesJ. Barta,A Model Unifonn Local Bankruptcy
Rule, Amc. BA'NKE LNST. J., Feb. 1993, at 14.

Lifi
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there was insufficient compliance with the proper process. 24 ' Sometimes, the result
of that litigation is that the process must be abandoned or started over. Third, and
perhaps most significantly, many bankruptcy judges conduct hear-ings on most or all
requests for relief, despite the explicit language of Bankruptcy Code § 102(1) and
certain specific Bankruptcy Rules, because the rules make continuing references to
hearings.

The solution to this problem is painful but clear. The Bankruptcy Rules need a
thorough review and revisionforthe purpose of clarificationand simplification. In this
process, the initial question must be whether to establish a structure in which each
type of request for relief has its own procedural rule or a structure in which there is
one rule of procedure uniformly applicable f'tall requests. Focusing on one structure
or the other is absolutely' necessary in order to eliminate the substantial problems
created by the present hybrid structure. Then, care must be taken to assure that each
of the procedu'ral questi6s faced when anv given request is filed is actually addressed
in the rules. Finally, to promote the best use of scarce judicial resources, -the rules

should establish an explicit and uniforrn' prcdure-which requires a written response
to any request for relief, and which then authorizes the judge to enter an order
resolving any request for relief towhich no written objection is filed.242

The effort suggested here is of great magnitude, but it is also of great
importance. Clarifying and simplifyingthe Federal Rules of Bankruptcy Procedure
holds great potential for significantlf reducing'delay' and expense in chapter 11
bankruptcy cases. I

CONCLUSION

The causes of delay and expense in chapter 11 bankruptcy cases are numerous.
The statutory causes are significant. Presently, the parties in interest bear an
unnecessary burden of expense and delay due to such problems as issues left open in
the Bankruptcy Code, duplicate litigation, unnecessary requirements, lack of case
management, and awkward and complex jurisdiction and procedure. Each of these
problems can and should be, addressed. The result would be a substantial benefit to
all concerned.

This article has focused on the problems with the present system, and has briefly
discussed certain solutions to those problems. It may well be that the, problem of
expense and delay in chapter I1 cases can also be addressed by creating an alternative

24
1
See, eg., Wedgewood Inv. Fund, Ltd. v. Wedgewood Realty Group (In re Wedgewood Realty Group,

Ltd.), 878 F.2d 693 (3d Cir 19S9), Grundy Natl Bank v, Looney (In re Looney), 823 F.2d 7S8 (4th Cir.) cerr.
denied, 484 U.S. 977 (1987); River Hills Assocs., Ltd. v. River Hills Apartments Fund (In re River Hills
Apartments Fund), 813 F.2d 702 (5th Cir. 1987), Mutual Benefit Life Ins. Co. v. Stanley Station Assoc, L.P.
(In re Mutual Benefit Life Ins. Co. in Rehabilitation), 140 B R 806 (D. Kan. 1992).

X12Se., eCg, E.D. MICH. BANKL R. 2.08.
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result I _ structure for reorganization. Indeed, the current proposal in the Bankruptcy Amend-

cd, and ments Act of 1993 for a new chapter 10 is such a structure.243

Lt or all * In any event, the case for establishing a bankruptcy review commission is clear,

1 and and its agenda is substantial.

U.ces to "'Bankruptcy Amendments Act of 1993, S.540, 103dCong., IstSess.§201. If enacted, chapter 10 would

be tried as a three year experiment in eight districts.Buqsinesses with a maximum total debt of $2.5 million would

need a be eligible A plan would have to be filed within 90 days of the petition, and the confirmation hearing must be

In this concluded within 45 days of the filing The plan would pay unsecured creditors from future disposable income,

E~h each and is confirmable under standards very similar to those applicable in chapter 13 cases.
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L JUDICIAL CONFERENCE OF THE UNITED STATES
COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Honorable Paul A. Magnuson, Chair

730 Warren E. Burger Building Telephone

316 North Robert Street 
(612) 290-3967

St. Paul, Minnesota 55101

June 22, 1995

L Mr. Peter G. McCabe
Secretary, Committee on Rules of Practice and Procedure

7 of the Judicial Conference of the United States

One Columbus Circle N.E., Suite 4-170
Thurgood Marshall Federal Judiciary Building
Washington, D.C. 20544

Dear Mr. McCabe:

L At its meeting on June 8-9, 1995, the Committee on the Administration of the

Bankruptcy System considered and acted on the long range planning recommendations

7 of the Bankruptcy Committee's Subcommittee on Long Range Planning (subcommittee).

The Bankruptcy Committee established the subcommittee in January 1992 to assist in

monitoring the ongoing changes facing the bankruptcy system and to permit the

Committee to take a proactive role within the long range planning process. The

subcommittee issued, and the Bankruptcy Committee approved, a Final Report on Long

Range Planning in July 1993 (1993 Final Report) containing 39 specific long range

L planning recommendations affecting the bankruptcy system. The Bankruptcy

Committee's 1993 Final Report was submitted to the Judicial Conference Committee on

Long Range Planning (Planning Committee). In March 1995, the Planning Committee

submitted to the Judicial Conference its Proposed Long Range Plan for the Federal

Courts (the Plan), which contained a number of the recommendations addressed in the

F 1993 Final Report.

In light of the Judicial Conference's action on the Plan in March 1995, the

subcommittee reviewed the 1993 Final Report and reported its recommendations to the

Bankruptcy Committee at the Committee's June 1995 meeting. The Bankruptcy

Committee approved the actions recommended by the subcommittee with respect to the

20 recommendations of the subcommittee that had not already been adequately handled

by implementing legislation, action of the Conference, or action by the Administrative

Office.

Three of those 20 recommendations concern matters which the Committee

believes should be acted upon favorably by the Advisory Committee on Bankruptcy

Rules. The recommendations are as follows:

L

L



Mr. Peter G. McCabe L
Page Two

LJ
1. That the court be permitted in its discretion to appoint a special master
who would, among other things, observe and assess management's
performance in the handling of the case.

As outlined in the 1993 Final Report, a special master in chapter 11 cases would
perform many of the same functions as the standing trustee in chapter 12 and 13 cases.
Specifically, the special master, who would be paid through the estate, would be m
responsible for expediting the administration of the case in routine, undisputed matters
that ordinarily do not end up in front of the bankruptcy judge. This office would be
distinct from and perform functions different than those of an examiner. Neither would
the position replace the debtor-in-possession concept. However, in a case where a
chapter 11 trustee is appointed under § 1104, the, special master would cease to function
unless requested to continue by the trustee.

2. That the equivalent of a "small claims court" procedure be established
for the adjudication of disputed claims under $5,000, to prevent "strategic" 7
objections to small claims and to facilitate the prompt resolution of- L-
bankruptcy cases.

rn
During its discussions in 1993 prior to including the foregoing recommendation in L

its Final Report, the subcommittee noted that such a procedure could save valuable
judicial time and allow small creditors, who might not otherwise go to the time and
expense of a full-blown claims objection adjudication, to meaningfully participate in the
case and have their interests protected.

3. That bankruptcy judges be encouraged to make use of court-appointed
experts to review fee applications for compliance with established
submission guidelines, to check for accuracy, and make recommendations
to the judge regarding reasonableness.

The Bankruptcy Committee approved the subcommittee's recommendation to 7
refer these matters to the Advisory Committee on Bankruptcy Rules for consideration of J
possible amendments to the Bankruptcy Rules. I am, therefore, transmitting the
recommendations to you for consideration by that Committee. Thank you for your
assistance in this matter.

Sincerely, L

Paul A. Magnuson



L

L ~~FINAL REPORT AND RECOMMENDATIONS OF THE
: ~~LONG-RANGE PLANNING SUBCOMMITTEE OF THE
L ~~COMMITTEE ON THE ADMINISTRATION OF THE

r ~BANKRUPTCY SYSTEM OF THE JUDICIAL CONFERENCE
> ~~~~~OF THE UNITED STATES

JUNE 1, 1993

7

r

L

L



MEMBERSHIP ON THE LONG-RANGE PLANNING SUBCOMMITTEE
OF THE COMMITTEE ON TE ADMINISTRATION OF THE BANKRUPTCY

SYSTEM OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

Honorable Paul A. Magnuson, Chair Honorable Joseph L. Cosetti
United States District Judge Chief Judge
United States District Court United States Bankruptcy Court
754 Federal Courts Building 1607 Federal Building
316 North Robert Street 1000 Liberty Avenue
St. Paul, MN 55101 Pittsburgh, PA 15222

Honorable W. Homer Drake, Jr. Honorable A. Thomas Small, LRP Liaison
United States Bankruptcy Judge United States Bankruptcy Judge
1709 United States Courthouse P.O. Box 2747, Century Station
75 Spring Street, SW Raleigh, NC 27602
Atlanta, CA 30303

Honorable David R. Thompson Honorable Donald E. Walter
United States Circuit Court Judge UnitedStates District Judge
United States Court of Appeals United States District Court

for the 9th Circuit P.O. Drawer 3107
2-N-29 United States Courthouse Monroe, LA 71210
940 Front Street
San Diego, CA 92189 Il

ADVISORS

Francis F. Szczebak Gregory A. Mahin '
Chief Assistant Chief
Bankruptcy Division Bankruptcy Division
Administrative Office Administrative Office
United States Courts United States Courts l
One Columbus Circle, NE One Columbus Circle NE
Washington, DC 20544 Washington, DC 20544

Gordon Bermont Charles W Nihan
Director, Planning Technology Director Office of Long-Range Planning
Federal Judicial Center Adm Office of the United States Courts
Federal Judiciary Building One Columbus Circle NE
One Columbus Circle NE Washington DC 20544
Washington, DC 20544 X

A. Fletcher Mangum James B. Eaglin
Economist Assistant Director, Research Division
Office of Planning & Technology Federal Judicial Center H
Federal Judicial Center Federal Judiciary Building
Federal Judiciary Building One Columbus Circle NE
One Columbus Circle NE Washington, DC 20544
Washington, DC 20544 .

CONSULTANTS

Professor F. Stephen Knippenberg Professor Lawrence Ponoroff
University of Pennsylvania The University of Toledo
Law School College of Law
3400 Chestnut Street 2801 W. Bancroft Street L
Philadelphia, PA 19104 Toledo, OH 43606

H



Long-Range Planning Subcommittee

Final Report
June 1, 1993
Page 10

reorganization cases take too long to resolve and that the poor success

rate, particularly of smaller companies, is attributable to this fact.

While the consensus of the Subcommittee was that any company

should be afforded the opportunity to attempt to restructure its financial

arrangements to preserve on-going business value, it often becomes

apparent that reorganization is not feasible long before a case is-

actually dismissed or converted. Similarly, even companies that do

eventually reorganize frequently spend more time in Chapter 11 than

may be necessary or desirable. Thus, the Subcommittee believes that

many of the current deficiencies in Chapter 11 could be remediated by

streamlining the process and making provision for more aggressive

judicial and administrative management of Chapter 11 cases.

2. Preliminary Recommendations

a. Congress should consider amending § 1121 of Title 11 to allow the

court to set a date by which a plan must be filed at risk of

conversion or dismissal of the case. The Subcommittee
considered making such a requirement mandatory, but the

sentiment of a majority of the members was that the enormous

variation in circumstances from case-to-case argued strongly for

the permissive language instead.

b. Congress should consider amending § 1125 of Title 1:1 to permit

the bankruptcy court to grant conditional approval of the

disclosure statement. By reducing the number of objections to the

adequacy of the disclosure statement and combining the hearings

on adequacy and confirmation, this process, which would

generally be utilized in smaller cases, would compress by several

months the time required to confirm the plan.

c. Because of time constraints and the importance of preserving the

aura of independence and impartiality, it would be very difficult

LJ. 437 (1992); Martin J. Whitman et al., A Rejoinder to the 'Untenable Case for Chapter 11', 2 J.

Bankr. L & Prac. 839 (1992). See also infra I H.2.e. and Attachment V hereto.
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under the existing structure for the bankruptcy judge to take a
more active role in case~administration. However, in some cases
management, to preserve its continued participation in the firm, is
moved to delay prompt formulation and confirmation of a plan of
reorganization and, in the process, to thwart the most efficacious
restructuring of the business. Particularly in large cases where the
factors affecting time to confirmation are abundant, it is difficult for
the court (whose active involvement occurs only in connection
with sporadic disputes arising among interested parties) to i
monitor and regulate counterproductive behavior. Accordingly,
the Subcommittee proposes that the court bepermitted in its
discretion to appoint a special master ,(see infraqj I E.2.a. regarding
the recommendation to expand the use of experts and special
masters in bankruptcy generally) who would, among other things,
observe and assess management's performance in the handling
of the case.10 l In this connection, the special master would
perform many of the same functions (with appropriate
modifications, including principally the absence of any role in
distribution) as the standing trustee in Chapters 12 and 13.
Specifically, the special master, who would be paid through the
estate, would 4,,e lresponsible for expediting the administration of
the case in routine, undisputedmattersithat ordinarily do not end L
up in front of the bankruptcy Judge. This office would be distinct
from and perform functions different than t those of an examiner
who might be appointed in a given case for a more limited Ll
purpose. Neither woqld the position replace the debtor-in-
possession concept. However, in aca se where a Chapter 11
trustee is appointed under § 1104, ithe special master would cease
to function unl!ss requested todcontinue by the trustee.

d. Congress should consider amending the standard in § 1121 of the
Code for exterding the 120 and 180 day exclusivity periods to
express a bias against enlargement except in specified

10 A similar recommendation is made in Whitman et al., supra note 9, at 859-60, wherein 7
the authors call for appointment by'+ comMittee of the most senior class of creditors participating L
in the reorganization of a "shadow trustee" whose role would be to observe and learn during the
debtors exclusive period and generall.yact as a control on entrenched, unproductive _

management.
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E. Professional Fees

1. General Statement of Background and Underlying Assumptions

Compensation of professionals in bankruptcy cases has become a
source of controversya and, in the public eye, scandal. The
Subcommittee endorses the proposition expressed in the Code that
fees for professionals must be based on "gthe cost of comparable
services" in nonbankruptcy cases. However, steps must be taken to
restore confidence and integrity to the process by which fee
applications are reviewed and allowed. In addition, in large cases
involving voluminous, quarterly fee applications from multiple
professional firms, it is a misuse of valuable judicial resources for the
bankruptcy judge to individually review all time and expense records,
particularly for purposes of assessing technical compliance with
prescribed requirements as to form and content rather than the ultimate
question of reasonableness.

2. Preliminary Recommendations

a. Bankruptcy Judges should be encouraged to make use of court-
appointed experts (Fed. R. Evid. 706) to review fee applications for
compliance with established submission guidelines, to check for
accuracy, and make recommendations to the judge regarding
reasonableness.2 3 The Subcommittee also supports amendment
of the Bankruptcy Rules to repeal current Rule 9031 and to make
Fed. R. Civ. P. 53, authorizing appointment of special masters,
applicable in bankruptcy proceedings. See also supra ¶ A.2.c.

and infra I F.2.e. concerning, respectively, the proposed use of a
special master in Chapter 11 cases and to adjudicate small claims.

b. National guidelines should be promulgated governing the form
and presentation of fee requests, including specification of limits

23 Cf. In re Joint Eastern & Southern District Asbestos Litigation, 27 C.B.C. 1636 (2d Cir.

1991) (approving of the bankruptcy courts appointment of experts to assure that a plan or
reorganization is properly implemented).
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Conference and of the on-going efforts of the Administrative Office
to impose new management structures and quality control
procedures over the adoption and growth of computerized
systems for the federal courts. Because of the high volume of
paper and large amount of funds that pass through the
bankruptcy court clerk's office compared with other courts, the F
Subcommittee recomnmends the bankruptcy courts be given high
priority inthese efforts, including completingrinstallation of the m
Bankruptcy Case Automation Project in all districts, and
developing new systems for case managment as well as for
automratingifiling (imaging technology) and cash functions
(automated cash drawers). -

c. The Judicial Conference should, consider changing the title of the
Clerk of the Bankruptcy Court to, recognize the wide range of non-
clerical, administrative functions performed by or under the
supervision of that person.

d. To cope with increasing caseload demands and to address the,
uneven distribution in caseload across districts at any given time
and over time, the Subcommittee recommends study of a system
to allow senior status for bankruptcy judges and flexible duty
assignments for all bankruptcy judges.

e. To prevent "strategic" objections to small claims, and to facilitate
the prompt resolution of bankruptcy cases, the Subcommittee
recommends that the equivalent of a "small claims court"
procedure be established for the adjudication of disputed claims
under $5,000. Use of thisjprocedure would be at the discretion of
the bankruptcy judge to be decided on a case-by-case basis.
Disputed claims under the jurisdictional amount would be referred
to a special master (supra ¶1 E.2.a.) who would hear all such
matters and make recommendations regarding allowability to the
bankruptcy judge. This Would save-valuable judicial time and
allow small-crditors, who might not ptherwise go to the time and
expense of a full-blown claims objection adjudication, to
meaningfully participate in the case and have their interests
protected. ,
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LAW OFFICES OF

Peter H. ArLison
502 BELLING1,AM NATIONAL BkNK BUILDING

BELLiNGHAM, WASHINGTON 98225

(206; 671-C300

February,18, 1993

Honorable Robert E. Keeton
Chairman of the Committee on Rules
of Practice and Procedure
Administrative Office of the U. S. Courts
Washington, D.C. 20544

Re: Bankruptcy Court Rules

Dear Judge Keeton:

Bankruptcy Rule loo1 provides in part:

These rules shall be construed to secure the just,
speedy, and inexpensive determination of every case and
proceeding.

It is with this in mind that I would like to propose a rule
that would allow for the expeditious and economical
resolution of small matters in the bankrutpcy courts. The
proposed rule, along with explanatory comments, is enclosed.

Most attorneys frequently have to tell the client that it
would cost more to litigate a bankruptcy matter than it is
worth. This can happen when someone believes that there is
a good case for a dischargeability complaint for $1,250. It
happens when someone is served with a summons and complaint
by a Trustee seeking to collect an account for $1,500.

Bankruptcy courts consider state law issues, especially
property rights, as they relate to a federal law of
insolvency. As a practical matter this means that many of
the issues to be considered by the Bankruptcy Court involve
relatively small sums of money--sums that are often so small
-that it is not cost effective to retain an attorney.

The inability to be able to afford an attorney means that
the party is effectively denied access to justice. Someone
once said that "Justice delayed is justice denied."
Unaffordable justice is the denial of access to justice.
Thus, the system presently allows for equal access to
justice in the bankruptcy courts--only by those who have a
large enough issue to justify hiring an attorney. The
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person who has a good case for a relatively small amount is
effectively denied access to the courts. Similarly, Debtors
are often unable to effectively respond to a complaint to
determine dischargeability of a small debt.

The concept of a small claims procedure does not appear to
have arisen before in the federal courts; it appears to be
the only effective way toxreduce the increasing-nu-mber of
people being barred from the courthouse because of the costs
of litigation. -

Thanking you in advance for your consideration of this
proposal, I am

Sincerely yours,

Peter H. Arkison

PHA:lk

L]Fs.



PROPOSED RULE _-

SCOPE OF RULE

This rule applies to cases in which the amount sought
is less than $5,000.00 and/or the dischargeability of a debt
of less than $5,000.00.

This rule shall not apply to any action to determine
the right, title or interest of a party to real property.

This rule shall not apply to any action to seek an
injunction or to enforce an injunction except for matters
under Section 362, concerning the automatic stay of
proceedings, and Sections 727 and 1328.

This rule shall not apply to an action brought under
Section 727.

Comment: This rule is designed to apply to only
the small case that does not justify the cost and
expense of an attorney.' The dollar limits are an
amount that virtually any Debtor could repay over
a two year period, especially after discharge of
the other debts.

The real property and injunction exceptions are a
recognition of the complexities of issues related
to those types of cases. Generally, they will
have more involved than the dollar limitation of
the rule.

The adverse consequences of a denial of a
discharge are too great to have the matter
resolved under this rule.

CONITETS OF SUM4ONS

The Clerk of the Court shall issue a Summons indicating
that the adversary proceeding has been filed pursuant to the
provisions of this rule. A copy of this rule shall be
printed on the back of the Summons or attached to it.

Comment: There is no official form of a Summons.
The current form used by many courts is designed
for a procedure which envisions a pretrial
conference as being the first court appearance.
These rules are designed to simplify those
procedures; therefore, a new form will be needed.



The printing of this rule on the reverse side K
would put the Defendant on notice that the regular
rules are not being used and that steps must betaken to opt out of this rule. Lj

CONTENTS OF COMPLAINUT

The Complaint shall set forth the following in clearEnglish:

1. The name and address of the Plaintiff(s).

2. The name and address of the Defendant ( s). 7
3. A detailed statement of the facts relied upon.

4. A listing of documents which support the claim, Kcopies of which are to be attached.
5. The name, address and telephone number of eachperson expected to be called as a witness. L

6. A statement of the relief requested.

Comment: The Complaint is designed to set forth
the nature of the action on a factual basis as
opposed to the notice pleading that is generallyrequired under the Part VII rules. The complaint Li
has been modified to require the production of
most of the discovery that would be needed.

CONTENTS OF .ANSWK K
Each Defendant shall answer by stating which points areadmitted and which points are denied. For each point thatis. denied, the Defendant shall state: J

1. The facts relied upon for denying the allegation. 7
2. A listing of documents which rebut the claim,copies of which are to be attached.

3. The name, address and telephone number of eachperson expected to be called as a witness. -

4. A statement of any facts which would support aclaim against the Plaintiff or another Defendant.

5. A listing of documents which support the cross or Vcounter claim, copies of which are to be attached.

6. A statement of the relief requested.

Comment: The provisions for the Answer are thee
mirror image of the Complaint; they go on to make

, n~~~~~~~~~~~~~L
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L provision for cross complaints and counter claims.
Counter claims may complicate matters somewhat;
however, it is probably the only way that

L technical defenses, such as setoff, can be alleged
by most lay people.

There is no provision for an answer to a counter
claim or cross claim. This is to keep the
procedural requirements to a minimum.

SCHFDUITNG OF CAS.ES

Each judge shall advise the Clerk of when a calendar
will be held for cases pursuant to,. this rule. Each judge
will hold a calendar pursuant to this rule at least once
every two months.

The clerk shall place on the summons information
setting forth the date, time and place of the hearing. The
hearing date chosen shall be not less than two months and
not more than four months after the issuance of the -Summons.

Co{ mment: The rule is designed to do everything oniL an expedited basis with the minimum involvement of
court staff. If the hearing dates are set ahead
by the various judges, the Clerk's office can
simply schedule the case for the next available

L date.

The rule calls for hearings to be held shortly
after the complaint is filed because these are not
expected to be complicated cases; most cases would
be heard about six weeks after the Defendant is
served. The scope of the rule provision,,supra,
or the removal of cases from the rule, infra, can
be used'to eliminate those types of cases thatK turn out to be too complicated to use this rule.

SERVICE9_OF S ONS AND COMPLAINT

L In any proceeding to determine the dischargeability of
a particular debt, a copy of the Summons and Complaint must
be sent by first class mail to the attorney for the Debtor.
If the Debtor filed the bankruptcy petition without using an
attorney, this copy of the Summons and Complaint must be
sent to the Debtor by first class mail.

A copy of the Summons and Complaint shall be sent to
each Defendant by certified mail, return receipt requested.
The Plaintiff shall bring the returned receipts and/or the
returned envelope to the scheduled hearing. The Summons and
Complaint must be mailed within 10 days from the date that
it issued by the Clerk.

I5_



The Answer must be filed with the Court and a copy Lmailed to the Plaintiff within 40 days from the date thatthe Summons was issued by the Court.

Coimzent: Service of the Summons is now permitted
by first class mail. This rule envisions a
somewhat higher level of proof--certified mail.,
return receipt requested." This is done to reduce
arguments about lack of proper notice. Since the
back side of the Summons will have the rule 7
printed on it, the service requirements are a
clearly set forth for the Plaintiff to follow.

The due date of the Answer is keyed to the date
that the SuMmons is 'issued by the Clerk. Thereshould be no question on the part of the Defendant
as to when it is due.

There is' no requirement for the, service of an
Answer, including those that contain cross claims Cand counterclaims, by certified mail.

Since there a~re no provisions for the filing of a
default and/or the obtaining of a default judgment
prior to the hearing date, the Plaintiff must
appear and bring the proof of service to the
hearing. Verification of the proof of service
could be done by the courtroom deputy at the time
the case is called or when the parties check in.

A copy of the Complaint must be mailed to the K
attorney for the Debtor under Bankruptcy Rule
7004(b)(9). This section is designed to give
maximum notice of the proceeding to the Debtor.
It is expected that the attorney would attempt tocontact the client about the Complaint. If the
Debtor is appearing pro se, there will be a copy
sent by first class mail and a second copy by
certified mail.

The Court is left to its discretion when facedwith the Defendant who has not been served or who Jhas refused to sign for the certified letter. TheCourt could hold that the copy sent to a pro seDebtor by first class mail was sufficient notice. isThe Court could also order that a new Summons be -issued and that it be personally served upon the fDefendant.

AT¶TORNEYS

It is not necessary for a party, including corporationsand partnerships, to have an attorney to bring or defend anaction under this rule, provided that any nonattorney

LJ



representing a party must be a regular employee of the
party. It is expected that attorneys will normally not
represent parties in proceedings under this rule. Trustees
who are attorneys may bring actions under this rule, as any
pro se party.

Co-mment: At the present time, the only person
that can represent a corporation, or possibly a
partnership, is an attorney. See Church of the
H 1~ew JgstameLt v. United States, 783 F.2d 771 (9th
Cir. 1986).

Presently, an individual party does not need an
attorney to appear in a case; however, a sole
proprietor cannot send the bookkeeper to court to
sue on an account.

This rule eliminates the problems of a nonattorney
appearing on behalf of a party; the proviso clause
should keep paralegal services from appearing in
these matters. The inherent power of the court to
manage the proceedings before it would allow the
Court to restrict and/or prohibit a particular
person representing another entity or individual.

L 9 CO VERVY ANDPRMfDERIAL MOTIONS

The only pretrial motions to be considered by the Court
are either 1) to dismiss for lack of jurisdiction or 2) for
a continuance.

Bankruptcy Rules 7026 through 7037, pertaining to
discovery, shall not apply.

Comment: This provision addresses the high cost
of discovery that most cases incur. The Complaint
and Answer attempt to provide all of the necessary
discovery.

CONDUCT OF TRIAL

The Rules of Evidence shall not be strictly applied.
All documents which are not contested in the Complaint or
Answer shall be deemed admissible. Each side shall be
limited to 30 minutes to present its case, unless the Court
directs otherwise. Cross examination of a witness is
limited to 5 minutes unless the court orders otherwise.

Comment: It is expected that most of these cases
will be the Plaintiff claiming that the money is
owed for a particular reason and that the debt
should not be dischargeable. The Defendant may or
may not deny that there is something owed and/or



that the debt should be dischargeable. For
example, in a false financial statement case, the
Plaintiff would probably bring the loan
application, promissory note, and payment history; F
the testimony would probably be a brief account of
how the Debtor was told to completely fill out the
form. The Defendant would probably defend on the
basis that some employee said not to put down
everything, just 'the major bills. In a
§523(a)(2)(A) and (C) action, the Plaintiff would
introduce'the credit card 'cransactions records.
The Defendants would claim that they intended to
repay the cash but something prevented them from
doing so.

Even when these cases have attorneys, they
generally do not take very long. This provision F7
is to insure that, things shall be handled in an
expeditious manner. It is not expected that
someone will be using a stopwatch as long as the 7
case is moving in a proper manner, without a lot i
of repetition.

This rule does not change the standards of proof G
required to prevail.

The Complaint and Answer are designed to limit the
amount of new documents that will be produced at
trial. Since most of them would be admissible if
a proper foundation is made, the rule lets them
come in if they are not objected to in the initial LJ
pleadings. The witnesses will probably give a
tremendous amount of hearsay; however, the E
testimony would still probably be admissible if L
the property foundation were made.

The rule does more to give substantial justice
rather than technical justice. It is a tradeoff iJ
that is necessary for the expedited procedure.

!ILLD U-WHTS

The Court shall enter a judgment pursuant to Bankruptcy
Rule 7054 without the entry of Findings of Fact and
Conclusions of Law under Bankruptcy Rule 7052.

Comment: It is not expected that the parties will r
know how to prepare technically correct Findings
of Fact and Conclusions of Law. If the Court is
handling several of these cases in a day, it does
not have the time to prepare these documents.
Since there is no appeal, the need for Findings
and Conclusions has been eliminated. The format
for most judgments could be put on a computer with 7

Li



certain blanks to be filled in upon completion of
the case.

ENFORCEMENT OF JUDGIE1ITS

The judgment entered shall be enforced pursuant to
Bankruptcy Rule 7069.

Comment: This just answers the question that will
often be asked about how to collect the judgment.

is It is not necessary for wthe substance of the rule;
it serves primarily as a cross reference.

L APPEALS

The Judgment pursuant to this rule cannot be appealed.

Conment: An appeal of a decision would destroy
the whole purpose of the rule. The severe
limitation on the size of the case would limit how

tU badly a party could be hurt by an adverse
judgment.

An appeal from the Bankruptcy Court would go to
the Bankruptcy Appellate Panel or the District
Court, neither of which have good procedures for
resolving appeals of small cases. The appellate
process is designed in terms of finding error in
the record of the case below. The very nature of
this procedure is to simplify matters, including
the very record which would be needed for an
appeal.

JURISDICTION

All cases are deemed to be core matters under 28 U.S.C.
157(b) or related matters under 28 U.S.C. 157(c). Unless
the Defendant specifically alleges otherwise in the Answer,
consent is presumed to be given to the entry of a final
judgment pursuant to Bankruptcy Rule 7008.

Comment: This resolves any problem about
core/non-core/related proceedings. There are
enough problems with attorneys understanding what
category a particular case fits into; there is no
need to make things more complicated for what is

K L expected to be pro se parties in small cases. The
parties just want their disputes resolved.

This does not limit the ability of the Bankruptcy
Court to rule that there is no jurisdiction.

lF REMOVAL OF CASE FROM RULE

IL



Any Defendant may object to proceeding under this Rule;the objection must be indicated in the space provided on theSummons and returned to the Court in place of the Answer.
If such an objection is filed, the matter shall betransferred to the regular adversary calendar. The Clerk Kshall issue a new Summons setting forth the date when an IIAnswer must be filed and the date and time of the pre-trialconference and mail the new Summons to all of the parties. F
The Court, on its own, may direct that a matter betransferred to the regular adversary calendar. F7

Comament: Just as "notice and hearing" only meansthat there is an opportunity for a hearing, thisallows a party to request a hearing with the full Cpanoply of rights contained in the BankruptcyRules.

If a party opts out of this rule, the party hasbeen served; thus, all that is needed is a way oftelling the party what the new dates and deadlinesare. This can be done by simply using theexisting Summons form and mailing it to theparties. This would still leave the party withthe right to assert defenses such as lack ofjurisdiction and improper service.

Provision is made to allow the Court to take acase out of this rule when it is required in theinterests of justice. A judge who does not feelcomfortable hearing cases under this rule couldsimply transfer all of the cases to the regularadversary docket. It is expected that judges willremove fewer and fewer cases from the-small claimcalendar as they have more experience with it anddevelop a higher comfort level.
OTHRUS

Except as otherwise provided in this rule, the FederalRules of Bankruptcy Procedure.

The Court may waive any non-compliance with this rulein the interests of justice.

Comment: This provision integrates this rule withthe other rules and provides a way to resolve anyconflicts.

K
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ADMINISTRATIVE OFFICE OF THE U.S. COURTS

L BANKRUPTCY JUDGES DIVISION

MEMORANDUM

DATE: August 9, 1995

[ FROM: Patricia S. Channon

SUBJECT: Suggestions for Amending the Rules to Save Costs to the

Bankruptcy Courts

TO: Advisory Committee on Bankruptcy Rules

The Administrative Office from time to time solicits money-

saving ideas from the courts -- judges, clerks, and other court

employees. Those suggestions that concern the bankruptcy system,

L including any that would require amending the bankruptcy rules,

are referred to the Bankruptcy Judges Division.

7
Many of the proffered suggestions do not require amending

the rules, but training in the full utilization of the options

already available -- such as exercising the authority given in

Rule 2002 to direct another person to provide notice. The

Bankruptcy Judges Division responds to these ideas by explaining

m how the existing rules can be employed to achieve savings.

Suggestions Considered Previously

Occasionally, however, one or more suggestions need to be

L considered by the Advisory Committee. In 1988 and again in 1993,

for example, the Advisory Committee discussed whether Rules 2002

and 4007 might be changed to permit including in the notice of

the commencement of the case ("§ 341 Notice") a statement of the

debtor's probable future discharge with an estimated date for

C this event. A second notice would be needed only if the

discharge were not issued as expected. Substantial savings in

L postage would result, because creditors would receive only one
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notice in most cases rather than two. The Advisory Committee

declined to amend the rule, however, on the ground that due

process for creditors requires that they receive notice of the

discharge and of the expiration of the automatic stay.

Current Suggestions LJ

Two suggestions presently appear to require Advisory "

Committee consideration. One is to abrogate Rule 2013 and the

other is either to amend Rule 2002 to require the United States K
trustees to provide notice of their own motions.

Rule 2013(a) requires the clerk to maintain a public record

listing the fees paid to trustees, to attorneys and other

professionals employed by trustees, and to examiners. Rule

2013(b) requires the clerk to prepare an annual summary by

individual or firm name to reflect all fees paid during the year, L
to transmit a copy to the United States trustee, and to make this

report available to the public. A few clerks historically have

argued that the listing and the report are burdensome to prepare

and that "no one" asks to see them.

The technology for computerized maintenance and compilation

and the reports required by Rule 2013 is available in every

bankruptcy court today. Most clerk's offices can have the

information on compensation authorized by the court extracted

automatically by the court's computer; in some a few extra

keyboard operations are necessary to record the necessary

information. The days of creating these records laboriously, by-

hand, however, have past. The myth of a heavy burden on clerks

to create these public records seems to live on, however.

Although, most clerks probably receive very few requests to VL

examine the court's Rule 2013 records and reports, that fact does

not justify discontinuing them. The fact that courts are
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required to create the reports, provide them to the United States
trustee, and offer them to the public undoubtedly has a
prophylactic effect on both the trustees and the United States
trustees who appoint them to cases, as any pronounced imbalance
in appointments to asset cases is readily ascertainable.

It would appear that the burden of creating the records and
reports required by Rule 2013 is minimal. It would appear also
that the public interest is strong in having this information
available, regardless of whether the public exercises its right
of access in any individual court.

Rule 2002 states that "the clerk, or some other person as
the court may direct," is to provide notice by mail of
significant events in the case to "all creditors." The use of
the word "person" in the rule, rather than "entity," effectively
exempts the United States trustee from having to provide notice
of the events designated in Rule 2002.

Although Rule 2002 permits the court to delegate noticing to
a person other than the clerk -- a chapter 11 debtor in
possession or a standing chapter 13 trustee, for example -- the
clerk usually retains responsibility for noticing in "consumer"
cases filed under chapter 7. Many courts also require the moving
party to provide all notices required in connection with the
motion filed by that party. If the motion is filed by the United
States trustee, however, Rule 2002 does not permit shifting of
the responsibility for noticing.

Section 707 (a) (3) of the Code authorizes dismissal oni motion
of a case if the debtor fails to file the schedules and
statements required by section 521(1) of the Code within the 15
days after the filing of the petition allowed by Rule 1007(c) (or
any extension thereof granted by the court). Section 707(a) (3)
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restricts the filing of the motion to dismiss to the United

States trustee.

Rule 1017(a) adds a further restriction. A case "shall not

be dismissed . . . for want of prosecution . . . prior to a,

hearing on notice as provided in Rule 2002." The effect of this

rule is to require that notice be mailed to all creditors by the

clerk.

The Advisory Committee, at its September 1988 meeting, f
discussed the matter of the burden to the clerk in providing this

notice for the United States trustee. After discussion, the F

Advisory Committee decided to continue exempting the United 
J

States trustee from providing notices under Rule 2002 because the 
m

clerk already had the capability for performing mass mailings and 
L

the United States trustee did not.

In the intervening years, technological advances have made

it more feasible to shift responsibility for notices required C

under.Rule 2002 when the United States trustee is the moving

party. Noticing in the larger courts now is performed under

contract by the "Bankruptcy Noticing Center." Within two years,

all courts will be able to use the noticing center. Clerks'

offices transmit noticing information to the contractor, who

performs the printing and mailing function and bills each court.

The contractor could as readily bill the United States trustee

for notices generated by motions filed by the United States

trustee. f

There may be reasons to decline to amend Rule 2002 and

require the United States trusteekeither to provide notices or

pay the Bankruptcy Noticing Center for sending notices for the

United States trustee. First, the Advisory Committee probably K
would not want to discourage the appropriate filing of motions 

by

the United States trustee. Second, the Judicial Conference in

L

L
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1992 imposed a $30 administrative fee in chapter 7 and chapter 13

cases to be paid at filing, in lieu of noticing fees, by debtors

in both asset and no asset cases. The United States trustees

could argue that they should not be charged for noticing fees

that already have been paid by debtors.

The Advisory Committee may want to consider another means

for conserving the resources now expended on mailing notice to

all creditors of the filing of a motion to dismiss for failure of

the debtor to file schedules and statements. (Creditors also

receive notice of the actual dismissal, if it is granted.) The

notice requirements in Rule 1017 for a motion to dismiss under

section 707(a)'(3) of the Code could be limited in a manner

similar to the carve-outs already afforded in the rule for

motions to dismiss for failure to pay any installment of the

filing fee or for substantial abuse under section 707(b) of the

Code. See Rule 1017(b) and (e).

The notice and hearing requirements in Rule 1017(a) provide

important safeguards against collusive debtor/creditor

activities, potentially punitive dismissal actions by creditors,

and potentially abusive file/dismiss actions by debtors. Most

failures to meet the deadline for filing schedules and

statements, however, probably are careless. Most motions to

dismiss under section 707(a)(3) probably result in the debtor

rushing in to file the missing documents (and request denial of
the motion). Do all creditors need to receive notice of the

motion to dismiss for non-prosecution of this type? Many may be
confused to receive notice of such a motion followed sometime

later by a copy of the debtor's discharge.

Most cases of failure to file schedules and statements would
seem to require notice only to the debtor as the trustee, as the
rule already permits for missed installments and substantial

abuse. The rule could provide for the court to order wider
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notice if the United States trustee requests it in an appropriate 7
case.

Providing for notice only to the debtor and the trustee in H
most cases would be sufficient for proper administration of

bankruptcy system, may reduce confusion among creditors about 71
whether a case is dismissed, and would reduce costs to the courts

in providing notices. 7

RECOMMENDATIONS: The Advisory Committee should 1) decline to

amend Rule 2013 and 2) request the Reporter to draft an amendment

to Rule 1017 restricting to the debtor and the trustee the notice

of a motion to dismiss for failure to file schedules and

statements, with discretion to order wider notice in appropriate m7

circumstances. L

Lj

r

L .
7]
[J
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Items 18 - 20 will be oral reports.
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UNITED STATES CO.URT OF INTERNATIONAL TRADE

ONE FEDERAL PLAZA

NEw Yoft;, NY 10007

CHAFFER OF,

JANE A. RE5TANI

JUDGE

April 24, 1995

A-~. Honorable Paul Mannes
United States Bankruptcy Court

for the District of Maryland
6500 Cherrywood Lane #385
Greenbelt, Maryland 20770

K Re; Civil Rules Committee Meetinq of April 20-22 1995

Dear Judge Mannes:

L l. Proposed Civil Rule 5(e) - I raised the concern of the

City Bar as to access to electronic filings, which 
is now the

subject of a commentary to the rule. The committee decided to

A. adhere to its amended proposal and not to address this 'issue 
in

the language of the rule. Expecting that some concern as to

uniformity will be taken up at the Standing Committee, the

advisory committee empowered the Chair, at his discretion, to

agree to a final sentence similar to that of the FRAP provision

or our Rule 5005(a)(2), but there was a concern expressed that

language was needed to avoid override of local rules 
that might

require supplemental written papers. The alternative sentence

might read: "An electronic filing authorized by local rule

I constitutes a written filing for purposes of these rules." There

seems to be no title 28.equivalent to 11 U.S.C. S 107. I made it

L-} clear that deletion of the bankruptcy rule sentence is not a

i viable option for the bankruptcy rules.

7 ~ 2. Rule 5(b) - The committee may begin to look at

electronic service and notice. See also Rule 77(d). Alicemarie

would like to know if there is any bankruptcy experience with

electronic notice.

3. The committee did not take up Judge Easterbrook's

comment on Rule 73(b). See our Rule 9015. -

L 4. A good deal of time spent was on the securities bills

now pending. Passage of legislation may usurp some rule process

consideration of class action changes in this area.

L'7
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5. The committee is going to exchange views on class

actions this summer and probably attempt to draft something in
the fall. At the moment interest is gathering on eliminating the

biggest differences among the procedures applicable to the .

various types of action under Rule 23(b). Increasing focus on

certification, perhaps to require a likely to succeed standard,

is another interest, as is changing the plaintiff to the class

itself. In addition, because of recent court decisions, there is 1LJ
concern that a settlement class provision may be needed. There

are important competing interests on this point, and there seems
to be great trepidation about trying to tailor Rule 23 to mass

torts. Some parties believe the bankruptcy option is the answer,

and that settlements favor shareholders over creditors.

I am gatahering a tremendous amount of data on this topic, *

but I can't tell you yet which way the committee is going- to go.

V truly yours, C

e A. Restani
Judge

cc: .Professor -Alan-N. Resnick
Hofstra University School of Law- -

121 Hofstra University
Hempstead, New York 11550-1090

' i.'~~~~~~~~~~~~~~~L
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UNITED STATES. BANKRUPTCY COURT
WESTERN DISTRICT OF OKLAHOMA

L UNITED STATES COURTHOUSE V14 44eopl A,
OKLAHOMA CITY, OKLAHOMA 73102 IAA?

* RICHARD L. BOHANON 
TELEPHONE: 405.231-514O0

JUDGE 
M TELECOPIER: 405-231-4769

May 4, 1995 I! -.

Frank F. Szczebak
Bankruptcy Divisioni
.Administrative Office of the United States Courts

One Columbus Circle, N.E.
Washington, D.C. 20544 9 7K

L Dear Frank:

I am writing about a problem that unfortunately may wellL occur with more frequency in the future and is becoming a factor
in an increasing number of cases.

L It occasionally occurs in bankruptcy cases that the
trustees, or other parties in interest, deem it necessary to
request the assistance of law enforcement officials in carrying
out their official duties. We most often encounter the problem
with farmer-debtors who are involved with or members of
organizations which advocate extra-judicial solutions to
perceived unfairness within the laws and rules of-procedures.

X These organization bear names such as "Posse Comitatus" and "We
the People." The issue also arises, however, in cases where
farmers are not involved. Their methods of operations appear
somewhat similar to those employed by the various tax-protest
organizations around the country. In other words, the issue is
not unique to this particular district or to districts whereE there are substantial numbers of farmers.

Let me provide you an example which has prompted this
request. We had in this district cases arising out of a farmingL operation conducted by a family which is comprised of the father
and his two sons. The debtors have been generally uncooperative
and have attempted to hinder the trustee in carrying out hisstatutory duties. After unsuccessful attempts at reorganization
under the Bankruptcy Code the trustee has noticed a sale of the
farm and equipment used in connection with it. This is all partof the bankruptcy estate. This sale is to be conducted by publicauction which has been noticed and advertised for May 5 and 6.
The sale is to take place on the farm which some 200 miles
northwest of Oklahoma City.

L
A few days before the sale the organization called "We the

People" issues a stream of papers directed to the auctioneer, the
L trusteee, the creditors, the court clerk, myself, and others ineffect ordering that the sale be canceled and proceedings

conducted in an ad hoc court convened under the organization's
"authority." For your information copies of some of the papersare enclosed.



This action understandably causes the trustee concern for
hissafety and the safety of others involved. A "notice" of,
these proceedings 'is 'published in the local newspaper which H
obviously may have a chilling effect on the auction.

Trustee anid counsel then present me a pleading entitled
"ApplicatiQn, ,for Writ of Assistance" requesting that I issue an
order directing the Marshai to attend the sale 'and maintain the
peace. The" authorit,1y I f or, the' writ "s' found n2 .. C 61
the All Writs t~tut, and in sec tio 105() of the-Bankruptcy n
Code.

There is nothing, however, that states the procedures to be Li
followed in dealing with these requests. The only rule'I have
found that'comes close to dealing with the situation is
Bankruptcy (iRule 7,070 which adopts Civil Rule ,70. It,. however, is
not hepful 1 ,in .these cases and deals withothermatmters. At, my h
behest te trustee has'made an affidavit contalniing the basic
facts. It has been my practice in the past, to request similar F
affidavis in lthese cases. 'For your information I am, enclosing
the papers spertaining to the order I entered today.I

,Ini otherilwords, there is no uniform rule of procedure 7
telling us thow to deal with instances where a--party in interest
perceivesi at'nee dFfor assistance on the part of the Marshal'or
otherla7i fooracementsofficial.,

Wh lawe nieled, tfherefore, is a rule that clearly tells the
judgeslI and cousel what to do in these cases. It might be
somethinW along ltbe ,,nes of Civil Rule 65 that provides the
proceed in issuing temporary restraining orders and-
injunct#1s. assume that the Narshal''s Service would
want to consu'lted and have some provision in the rule for [
notifical Lond or coordination with the Marshal if, for no
other reason, ' ito make sure there are sufficient deputies
availab e to ndertethe task ordered by the court. 'In the K
case'l aishndthsis, 1areal, problem for the Marshal iin llight of L.
his rs ireme for increased security following the unforitunate
occurree of las nor th. He requested that the trustee seekr
assistrlae 1,f siKtelocal Sheriff but that iqwas ['of no avail. I-tThe
Marsh r awtt-cooperative and hasiagreed to send two
of hijdp& t ted the sale.

I have ientione# this problem to Paul, Manes and his reaction V
was that , erh leglsllatiowis necessary.. That may be so, on
the broader sca ,ut s difficult to comprehend any more K
encompassing statutes than the All Writs Statute and section L
105(a).

What 'I am, requesting is that the Rule makers propose
something to1 te upreme Courtoto tell us what to do -in these
cases. ince mat is of¢concern to many of usI also-would

2
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request that the proposal be given priority and, if possible, an
interim rule be promulgated or the Administrative Office provide
suggestion 4nd direction concerning the possibility of
appropriate local rules in the meantime.

I, of course, am available to answer any questions you may
have.

SL cerely yours

Richard L. Bohanon

cc: Honorable Paul Mannes
Honorable Paul Lindsey
Honorable John TeSelle

3
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

IN RE: ) BK 94-13628-BH
) Chapter 12

SPEED A. ELLIOTT, JR )
AND ESTHER ELLIOTT, )

DEBTORS. )
)

IN RE: ) BK 94-14343-BH 7
) Chapter 12

JAMES ALLEN ELLIOTT, )
)'I

DEBTOR )

WRIT OF ASSISTANCE

Upon Application of Trustee, this Court finds that the above-referenced Debtors are 7
resisting the efforts of the Trustee to administer the estate and are attempting to hinder and delay

the Trustee from fulfilling his statutory duties and obligations. F
Whereas, this Court has power to issue orders necessary or appropriate to carry out

provisions of Bankruptcy Code under 11 U.S.C. Section 105 and whereas this Court is within

the scope of All Writs Statute, 28 U.S.C. Section 1651, and may issue all writs necessary or

appropriate in aid of its jurisdiction and agreeable to the usage and principles of law;

Wherefore, premises considered, IT IS HEREBY ORDERED, ADJUDGED, AND 7
DECREED THAT the office of the United States Marshall is directed to assist the Trustee in

performance of his statutory obligations by maintaining peace and orderly conduct at the public

auction of estate property scheduled May 5 and 6, 1995 in Wakita, Oklahoma. K
It is so Ordered,

Honorable Richard Bohanon
United States Bankruptcy Judge
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Approv for entry:

L
: C~ar a J. Finnell _

5101 N. Classen Blvd., Suite 103N
Oklahoma City, OK 73118
(405) 842-8083
Attorney for Jack Cornelius, Trustee

L
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

IN RE: ) BK 94-13628-BH
) Chapter 12 p

SPEED A. ELLIOTT, JR )
AND ESTHER ELLIOTT, )

DEBTORS. )

IN RE: ) BK 94-14343-BH 7
) Chapter 12J

JAMES ALLEN ELLIOTT, )

DEBTOR ) .

APPLICATION FOR WRIT OF ASSISTANCE L

Jack Cornelius, trustee of the above-referenced bankruptcy estates, alleges and states: r
L}

AUTHORITY

1. This Court has power to issue orders necessary or appropriate to carryout provisions of the

Bankruptcy Code under 11 U.S.C. Section 105. Additionally, this Court is within the scope

of the All Writs Statute, 28 U.S.C. Section 1651, and has power to issue all writs necessary A

or appropriate in aid of its respective jurisdiction and agreeable to usage's and principles of

law.

FACTS

2. A public auction of the above-referenced Debtors' personal and real property is scheduled for

May 5 and 6, 1995 in Wakita, Oklahoma pursuant to the orders of this Court.

3. The Debtors have become increasingly resistant of the actions taken by the Trustee to

administer the estate. Property has been concealed. The wheels have been removed from U
equipment. James Elliott refused to turn over property of the estate to the Trustee, 7

transferred property of the estate without consideration, and withdrew at least $10,000.00 in

fl



cash from his Debtor-in-Possession bank account thirty days prior to his removal as Debtor-

in-Possession.

- 4. Now on the eve of the auction, Debtors served Trustee, and his agents, with "pleadings" filed

in the court of "Country of Oklahoma, Our One Supreme Court, Common Law Venue,

Original and Exclusive Jurisdiction, A superior court sitting with the Power of a Circuit and

United States District Court in and for Grant County, Oklahoma State, United States of

America". The pleadings seek to quiet title; remove the bankruptcy proceeding to the

common law court; and orders the named defendants to cease and desist all activities. Legal

notices of the common law court's action has been published in the Enid News and Legal.

L 5. Debtors have also tendered non-negotiable bank drafts which do not appear to be legal

tender to Grant Price, the Court Clerk.

L 6. Trustee is of the information and belief that Debtors are associated with a group that we

know as "We the People". The group stands for the proposition that the federal court system

is unconstitutional and an inferior court to their common law court.

7. The overall level of resistance of Debtors represents a threat to the auction, the agents

conducting the auction, and the public attending the auction and warrants issuance of a writ

L_ ordering the U.S. Marshall to assist with maintaining peace at the auction.

Wherefore, premises considered, Jack Cornelius, Trustee request that this Court issue a

Writ of Assistance directing the office of the United States Marshall to assist the Trustee and

r maintain peace at the auction.

May 3, 1995.

: Carla ~~~~~~~~~~~~FinnellL 5101 N. Classen, Suite 204
Oklahoma City, OK 73118
(405) 842-8083

U: ~~~7



Attorney for Jack Cornelius, Trustee I
of the Chapter II estate of Speed Elliott, Jr.
and Esther Elliott

Attorney for Jack Cornelius, Trustee of the 7

Chapter 12 estate of James A. Elliott

CERTIFICATE OF MAILING

I hereby certify that I mailed a copy of the foregoing on May 3, 1995 to James A. Elliott
and Speed Elliott, Jr.,P.O. Box 138, Wakita, Oklah a 73771.

-Karla Finnell

LJ

L.

Li

LJ
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

IN RE: ) BK 94-13628-BH
1 Chapter 12

SPEED A. ELLIOTT, JR. )
AND ESTHER ELLIOTT, )

)
DEBTORS. )

IN RE: ) BK 94-14343-BH
) Chapter 12

JAMES ALLEN ELLIOTT,

DEBTOR. )

AFFIDAVIT

STATE OF OKLAHOMA

OKLAHOMA COUNTY

Jack Cornelius, of lawful age, first being duly sworn, deposes and says:

1. A public auction is scheduled for May 5 and 6, 1995 in Wakita, Oklahoma for the
purpose of selling both the real and personal property of the above referenced bankruptcy estates.

2. The Debtors are uncooperative and openly hostile to the United States Bankruptcy
Court for the Western District of Oklahoma, its rules and procedures. Debtors are concealing
property from the Trustee and have refused to turn over property.

3. Debtors sent documents to Grant Price, Court Clerk of the United States
Bankruptcy Court for the Western District of Oklahoma ("Court Clerk"), alleging that "Our One
Supreme Court in and for Grant County, Oklahoma State, in Comnmon Law Venue with Original
and Exclusive Jurisdiction" has ordered this Court and its agents to cease and desist with the
scheduled auction. Legal notice of the alleged petition was published in the Enid News & Legal.

4. Debtors tendered non-negotiable bank drafts which do not appear to be legal
tender to the Court Clerk.



5. Trustee is of the information and belief that Debtors are associated with a group
that we know as "We the People". The group stands for the proposition that the federal court
system is unconstitutional and an inferior court to their common law court.

6. Trustee has not, received any threats of violence against himself or any of his
agents. Nevertheless, Trustee, feels the' overall level of resistance represents a threat to the
auction, the agents conducting the auction, and the public attending the auction and,-warrants
issuance of a writ ordering the U.S. Marshallito assistwith maintaining peace at the auction. 7

Further, your Afflant sayeth not.

Name: Jack M. Cornelius Lj

Title: Trustee 7
Address: 5101 N. Classen, Suite 204

Oklahoma City, OK 7
(405) 842-8083

Signed dsw to roe re meon ! 3, q9 • . 7

Notary Publii F
My ConissionExpires: B e..td'

L !
C
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Li couny of O ftdahonaa
Our One Supreme Court

E : Common Law 7Venue; Original and F-cclusilve Juisdiction
A Superior court sitting with the Power of a Circuit and United State5 District Court

in and for Gran= cou4mr, Oklahoma state
United States ofAmerica , -

Li P YB J i Ute States vfAm Tm .- 2
ex rel. James A Elliott "I Law-
Unite DeImandants, Plaintiff Cae 2

: Y3. , ) ~~~~~~~~~~~~~~~Case fr 'E-002-9t. >$ co
LTnited States et al; State o Oklahoma et al, .
County of Grant et a!; ad all of Whom It ) Action to Quiet Title -

r -. eo.ondents, Defendant )5

L ~~~~~~~~~~~~Petition

r0J * ae ALEsA. t bei"f, .&t "aae nd Cne ofthe Tinited

Uetition 0M~ ort uc itet "--*~ _-

Notice ofPulicaiion attached hereto, and to my Special Character, in the name of the

People in and for the United States of America, for Grant couaty, Oklahoma state, by the <

[atho ;, of the People. as against, te Peace anu .L"I ~y u; .se. -Id to declare ";

Law" 3nd Compli in equity, against the above named defendants, individually and

JVL.vLy, .i Jl~u = :uk L&L 1 y CL p U p al Ll VI Ij V v v.u; UUCi e4 4 011 -

-. ?roperty anu Characters in Q-e t4: i

Wilherefoe: IrespecALUIy rezaest the co.Lt to^ issLue a Quiet tL'e in n;y name. md

dm.4uJ a I corprfv~m~lsV" peoxjj.5, uiI~4 enltiUt Sb eC .a~vzle;_. yvL MeU AIa 01u 1 .u u A.L. U. v~ j -uj

LUerC Vl tereA;stLA~L ill U JLVYCILSY, '1" 10 iSMU l ,.a essf~ uvy .% h.LAUC as 4 i.&U44 uy L.a,2v.L Date e/e9 i _ -__
C/James, Killiott. -
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country of Oklahoma
Our One Supreme Court

Common Law Venue; Original and Exclusive Jurisdiction

A Superior court sitting with the Powerof a' Circuit and Untited States District Court

in and for r6ant count. Oklahoma state

United Stateinof oerica United r o

ex rel James A Elliott ) 'In Law' | V
Demandant, Plaintiff
Vs. )

) Case # JE-002-96

United States et al; and all of Whom it )
May concern ) Action to0Cet Title

Respondents, Defendants )

TO: Jude Richard Bohanon, U.S. BanL-uptcy Court
Westemn District of Oklahoma
U.S. Post Ofice/Federal Bldg F
Oklahoma City, Ok., 7310 21

PRAECPE

L.. ,S/ 1qf 4 _G .special appointed cletic, for the term, in and for Unitedr

States of America, '_or Grant county, Oklahoma state, hereby unde r the order and aithority
of the People, commandj, 1 R. c, Sd -r it to prove and place into evidence,

Lawiuwl documentation oftitle, right or interest in said private propert as described amd Li
attached herewith by Notice of Publication, on or befbretday of --kmd 1995. or

loose all Right, title or interest forevers..without recourse, as required by Liv.

Clet4 of the Coaurt

United States ofAmerican ) 1
country of Oklahoma (Organic) SS Affidavit of Return L

Grant county, (de Jure) )

u;p ed au¢ I ~~-v Aan.,X

acknowledge that I did serve upon the above , by Certified

R.RRR. Mail# this Praecipe.

Date Attest_ __ ___ ___
7 Sy L
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country of Oklahoma
Our One Supreme Court

Common Law Venue; Original and Exclusive Jurisdiction
A superior court sitting with the Power of a Circuit and United States District Court

In and for Grarnt county, Oklahoma state
United States of America

People in and for United States of Amenrca ) F
ex rel;, James A. Elliott ) "In LaE w

Demandants, Plaintiff )
vs ) Case #JE-002-96

United States et alt State of Oklahoma et al; )
County of Grant et al; and all of Whom it. Action to Quiet Title
May Concern, )

Respondents, Defendants

Notice of hearing

Please take notice that a hearing has been set by the special prosecutor, for May 8, 1995, at 9:30
a.m. before full bench, at 110 Cottonwood, Wakita, Oklahoma, for the following:

Matter Moving party
Appointment of Independent James Elliott
Counsel, for investigation Private At. General 7

Hear, Forceable entry, unlawful Justices'
detainer, Libel and Slander;
Bankruptcy Court et al, app-
ellate Division, Jack Cornelius,
Karla J. Fennell, esq.

Public is invited to testify 7

Clerk of the Cdurt tv

l~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Fl

L[ 7
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O r One Supme Crt~ in and for 4 c' d v W.el %-"M T-'w'

Venue; with Orignal and Exclusive Jurisdiction, gives Notice and grace in case #SE-001- w

95, to respondent(s) United States et al; State of Oklahoma et al; County of Grant et al; and >
r all of whom it may concem, of an action to Quiet Title to the below described private

propert.

Trat #1: t t c 'V' 4 i- y rtc-A ei± ght ) "0 th. co O

Rge Eight, () Wal, C-rant County, Oklahoma. . 3°

C~~~~~~- .,CM -re OlAl
A \) c4 9c)-t L L VVL .- JLL k z -. ;. A _ CD A{5n

L Tract #2: SoutheastQuarter 013e T "i''"%

North, Rge Seven (7) IML Granlt Couty, Oklahoma <

1920 Kenworth Truckifractor
L O190 1100 Yamaha motorcycle

14 x 70 mobile home
L 19822 Merritt Cattle Trailer

19786 2v0 Gooseneck irailer'
Wako applicator 36' foot
4 liquid fertilizer saorae TaMks
1977 It'l Spreader Truck
OfI Ground Buried Scales 12 x 70. electronic LU.

(1) 1982 11,000gallon NE3 S Loage Tank o
(9) anhydrous Nurse Takl- with trailers of 1000 gallons each

.~~~~~~~~~~~~~~~~~~* , , :+R. pondent-s) 1-L I'&IrcCiM f j4 16UL, L inteo tvt itt ove m

described property, to James A Elliott do Box 138, Wakita, Oklahoma no later than 4 I
LUdapy after the last publicarion in a Local paper, or loose all right, title and interest in said

private property, forever, with recourse.

es ,.
^es A. Elliott (

Is



UN ST.T)STATES.BA.NUPITCY-COURT
FOPrR T1E AP

CZ NWESTERN DISITICT OF OKAHOMA .

*IRe: ) No. 94-14343BH t
James A. Elliott ) pter12 12

_ * I , ~~ ~~) .L -~t'''L

J-j.ICIALIO'l .0

James A. Elliot, filed through my attoney, W.AYNE Mi FOt5UERAT, with the

above captioned comt July 1, l19904. Miy attorney tendered the necessary filing fees to the ' r
CLERK OF T U.S. B ANKRUPTC C TWEST N DITRICT OF' ' z

OKLAHOIA, GlzRNT E. PRIE. and the cour tdid aceept the tendeer prese-ted, thereby - K

creating a contract, for barptcy protecti:n from creditors bwith the above captioned CD ' La
court See Exhibit "A" attached hereto. Siace ithattie MIr FOUPLNERAT has been > C

respectuilly retired. . rog

I have chosen to proceed in my own right and powers to choose the Applicable CD L
Law, within the proper tetritorial application as wlhich I was bom, which would include o_.

bit not be limited to the principle of "Law" and equity, the law merchat and the law <
relatiwve to capacity to conract, principal and agent, doc-ines of lawv of the case. res

judicata. estoppel, :f-ad misrepresentation, duress, coercion. mistake. bankruptcy, or other r

validating or invalidating cause, pertaining to my Special Character, in the Territory of

Oklahoma state, in relation to the above appellate caee. involving all private propery and

Character in question. o I

Iwill choose the pre-code Law, that supplement the codes regulating this court of I
contract, ofwhich the 1thCircuit Court of.Apeal havle recty upheld as contaied in C1

their Order and Judgme1 dated April 7, 1995. in re 94-64,1, 04-6417, W.D. Oldahoma

(D.C. Nos. CIV-94-103S-R anad CIV-94-1040-R); as was state in District Court Order

that the UNTII STATE DISTRICT COURT FOR TEVWESTRN DISTRCTr OF L.
OKLAHOMA lacked Subject MNatter Jurisdiction to Quiet Title to Property, and 10th

Circuit upheld that Order and issued an Order and Judgment (not binding precedent)*, 3s

follows 'Tis action was instigated t deterine whohasthe hiest title to property

located in IMajor and Grady] county, Oklahoma Territory stale, of wMich the Utnited States

ofAmerica by contract, gave up all right, title or interes i said property, without any [
conditions set forth and it ery clear by the defendt's pleadn thatit is not that entity

that is claimin the property, Mr. Butlerfor Federal nd Bank clearly stated that the claim

is the United States, and that Federal Land Bank and FirstiNational Batk in Okeene are not LJ

ofthe United Stales of.America. Mr. Elliotrz pleading Nt Frst~aional Bank in\

Okeene. plead the resident scam. and didn't objec to ae F Lnd Bank claim.. Then (3)
there is a question of the 7th Amendment and of which would boil over in the Federal

/f 19



*3 C

Rules If Cil Pr c re,asc eUine 1991 Ed., Suprme CourWt Rle Io. 17.1, the
Court's Original Jurisdiction, vs. The Courts Appellate. Ihen the Acts of the cons
original jurisdiction, exclusive to the people, did speak, and was placed into evidence."

- _ ̂ . 10th Circuit Order and Judgment* "B" attached hereto'
ij ¢iotice iS given to the Legislative created inferior court known as United

7::;) RStates Bankruptcy Court for 'estern' District of Oklahoma, et al, of the 'Motion and Brief
RequestingJames A Elliott be held in Civil and Criminal Contempt of Court", filed April
7, 1995 by Grant Price, by Karla J. Finnell, Esq., OBA #122S9, AtteyforJack L
Cornelius, trustee, this states 'Trustee request that debtor be imprisoned until he complies -
with the Court's order and his statutory obligation, d t he be ned directed to '

pay damages." 'Tmstee irther request that debtor be held inl criminal contempt of this en
cout and that he be imprisoned on Accout- thereof for:"--and list 7 reasons, Ohis is real C
and prime face evidence that the court et al. Jack M.: Cornelius, and Karla 3. Finnell nd n d
otiers in their personal caacity, and for ownmpersonal gain, is &=nanding, forecable
Meir, unlahl detainer, libel and slander be placed upon James A. Elliot, inattempt to
hold him to involuntary Bankruptcy, trough. involsuntary srvitue, by the Judicial Power -

L ofUnited States, in violation to the llth AemendmenL' TeQuestionto the court is. vviere
is the dama'ed pty and since this cout is not a court of law. but is a court of contract,.r withnorea damaged paxtx' theenwh~ere isthe required bond upon wich reliefcouldibe
;ranted tan Waw, didnt the ted States declare BankUptcy, Cere i the seperation oz

power to enorcefthe ciriinal contept. doesnt a corporation like tie District of Colunmbia
and " its" tribunal only act as an execulisve adniistrive capacit aor does coporationks 0 2
like C.M.have public cLuts? AMdsinceihe 10th Circuii said inf iei order and X

Judgement* that the Siureme Couit§s Original Jurisdiction is zEcicinv to the jPeople as to 0 C
cause O.AcntiI to Qutet jitle to private property, thenWhre is the Vee or Jurisdictien to
ter private properyby a C:out w itou Orgial Jurisdiction?, "%fhereas a tate shallS be party," in relation'to the Special'Character, 1iowias James A. Eliot. Notice given to
Peoples Ed4bit#7, Pes 1-10, back 11 as to titles d-fNobiity'andlHonor not being U.S. N
Citizens, Revised Stattes of Colorado, ,1863. and People E. hibit m pes 1 - 145, inL relation to War & Emergercy Power being involked b e Juial Per of the Uiited

States, under admirality Law, in vioi to the tAmedment, whereas the perported 0
agreements are not binding contractswith lawful consideration, as required by Law.
Ekbibit #9 working paper, by the Federal Reserve Binkof Ceveland, by- Walkcer F. Todd,
April, 1994.

Therefore, I hereby present by Fed Ex #3818824440, a Bill ofExchange, # 0002.
in the amount in the anmoW of $850,000.00 (Eight hmdred fi thousand) to my special
appointed receiver in equity, GRANT E. PRICE. CLEK OF 71iE U.S. BA.NKRUPTCY
COURT, 7EST1N DISTRICT OF OKLAHONMA, as tender for payment of all debts,

jubect to sevent-two ( t2),hour courtesy, and as bond. Noticp of refussal for caU.Se. WIlu 8 E
dishonor is given so as to hear tihe Law before the Facts, in response to the Bankruptcy

L /77



CUL- P.ISJ.JUVU anU .fl& Iefr.jUetiJ 4ju.I.L111 VII eL,,,, 1'1 4-LU %elAA" W404l' "& -A1'dCU

April 7, 1995 Grat Price, Cle, et al; and Notice of Hearing set on May 9, 1995 at 9:30

am, ssssentby cetified mail, one 2th day of April, 195; by KarlaJ. Finnell, esssq,

Noticeif giventhahearng is set t her the fr , _bty and wlawfA detainer, libel and

slander. to be eld at 110 Cottonwood, Wai t 9:30 a~ Mba.yS, 1995, and for

appointment oindeedenI cunse, in resble complitCcewit2 S 59,593,1

594 wzherea ney'~e appointed who oolds l office ofprot or ofustirhe Thotfdi

States, and Writ of E oi to 10i Cuit.

=, , "Il 9 1 10 I'Notice~f~eniva1 fr caus~i~ ~eby give toteifro N ID STATES

rAM4 Ves 34B , ,I47ino OurOe Suprene Cirt with d Oi cIn a.

Bxchisiv>e Jirsdicfio~toqi~et Title o4 flprivate pr~opetty i~valved, inreasonbe b,1

cotinpegSliadce wiltth~e We[spl1 * S of yil Procedre 7F1ie 2,:

anendzet to pleding o e brout t 4gb ide of Cont, Rule 60, iindependtn athion rS ~ $
, ,I I , , , 7~I~ ~ 4'[1 ' - I I I tL ' I I I -f

301 bjiden of rof .it m4itie~ln 02rle o 4ecidiio detrnind by sta te Law,-; m

~jII I [ 'I

0 Origi tha ;a1lbe verned ~y te icles ofthe Con -

L~atw, iIe90~f ~st9 pIf$ n l8f IiI records.l I10, wjth reIpe tt

priileges u pe li~.5ia4a4stges ofllJeCL p crii es and prceed $grm Court

~~~~~~~~~~~~~ef e sC.1

relese4ion to ~ l .0Wl~hilliclem,>*ucs~pi GlweX~stzhqrtasaSorter, ° 0

"rcods d pizaiero so authntiate shal eav th sa

|h~fv P|~g ml tkX cort Qfuc 1Stte Terit 1 C1G* Li 
,' - - a

shall be It I eal,

Judicial~~~owe- Sele ±nii o factgreem Qir subjet of1 and at 'c;

I ;1K~~~~~~~

resorE.prBchcibi Charater and Lrawoile:flJu iNI

.. e -9,0'' 'At.E ' iot

privililagg~~~~~~ihgi esevatins f al iehrghsenttob

cora ~ ~ ~ ~ ~~r cn~nrii ~e Ine , nor suIc to any
tmrevealed presi~~~~~~~~~~~~~~~~~~~tio~~~ndi, or. Tilent uiilNtc.

11 Mathanil ta SLlS
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L STATUS LIST OF BANKRUPTCY RULES AMENDMENTS

September 1995

1. Before Congress. Amendments prescribed by the Supreme Court
and transmitted to the Congress April 27, 1995. Projected
effective date 12/1/95.

8018
9029

2. "Class of '96." Approved by Standing Committee 7/95 for
recommendation to Judicial Conference 9/95. Projected effective
date 12/1/96.

1006(a)
1007(c)
1019(7)
2002(a), (c), (f), (h), (i) (k)
2015(b), (c)
3002(a), (c)
3016
4004(c), (d) - (f)

L 5005(a)
7004
8008(a)
9006(c)

3. "Class of '97." Approved for publication by Standing
Committee 7/95. Projected effective date 12/1/97.

1019(3), (5)
1020 [new rule]
2002(a), (n)
2007.1
3014

L t 3017
L 3017.1 [new rule]

3018(a)
7 3021
r L 8001(a), (b), (e)

8002(c)
] 7 8020 [new rule]

9011
9015
9035
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Materials were distributed with the Report of the Committee on
Rules of Practice and Procedure to the Judicial Conference.
Additional copies will be available at the meeting.

L

L

L
L

r
L



H
Li

L

E

LII

L .

H

1

r

Fil

Li

L-1

F-

L

H



Preliminary Draft of Proposed

Amendments to the Bankruptcy Rules

Approved for Publication by the

Standing Committee in July 1995



rho

Ll

-1

L

i

F'
Lf

L-

7

LF

iLI

F'
U
Et
L1



L

PRELIMINARY DRAFT
L OF PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF BANKRUPTCY PROCEDURE*

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 FamilyLI Farmer's Debt Adjustment Case, or
Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case

1 When a chapter 11, chapter 12, or

2 chapter 13 case has been converted or

3 reconverted to a chapter 7 case:

L~~~~~~ 4 * * * * *

LI 5 (3) CLAIMS FILED BEFORE CONVERSION

6 IN SUPERSEDED CA&E. All claims actually

.I 7 filed by a creditor in the superecded

8 ease before conversion of the case are

9 shall be deemed filed in the chapter 7

L 10 case.

11 * ****

LI 12 (5) FILING FINAL REPORT AND

13 SCHEDULE OF POSTPETITION DEBTS.

'New matter is underlined; matterL to be omitted is lined through.

L7
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2 RULES OF BANKRUPTCY PROCEDURE

14 (A) Conversion of Chapter 11

15 or Chapter 12 Case. Unless the

16 court directs otherwise, if a

17 chapter-11 or chanter 12 case is

18 converted to chapter 7, the debtor L
19 in possession or. if the debtor is

20 not a debtor in possession, the

21 trustee serving at the time of

22 conversion, shall:

23 (i) not later than 15 r

24 days after conversion of the

25 case, file a' schedule of

26 unpaid debts incurred after

27 the' filing of the petition and

28 before conversion of the case, K
29 including the name and address

30 of each holder of a claim; and K
31 (ii) not later than 30 -

32 days after conversion of the

33 case, file and transmit to the K
LJ

L



K RULES OF BANKRUPTCY PROCEDURE 3

[ 34 United States trustee a final

35 report and account;

36 (B) CLonversion of Chapter 13

37 Case. Unle~s th"ecourt directs

K 38 otherwise, if a chapter 13 case is

39 converted to chapter 7,

40 (i) the debtor, not

Cl 41 later than 15 'days after

42 conversion of the case, shall

43 file a schedule of unpaid

44 debts incurred after the

45 filing of the petition and

K 1 46 before conversion of the case,

47 including the name and address

L 48 of each holder of a claim; and

49 (ii) the trustee, not

50 later than 30 days after

51 conversion of the case, shall
L

52 file and transmit to the

7 53 United States trustee a final

K
Ls

KK
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4 RULES OF BANKRUPTCY PROCEDURE,

54 report andaccount: V

55 (C) Conversion Af ter

56 Confirmation of a Plan. Unless the K
57 court orders otherwise, if a

58 chapter 11, chapter 12, or chapter K
59 13 case ,is converted to charter 7

60 after confirmation, of a plan, the

61 debtor shall file:
., ~~~~~~~LJ

62 W(i a schedule of

63 property not listed in the K
64 final report and account

65 acquired after the filing of K
66 the petition but before lC

67 conversion, except if the case

68, is converted from chapter 13

69 to chapter 7 and § 348(f) (2) r

70 does not apply; L
71 (ii) a schedule of r
72 unpaid debts not listed in the

73 final report and account

K ,



L

RULES OF BANKRUPTCY PROCEDURE 5

74 incurred after confirmation

75 but before the conversion; and

76 .iii) i -a schedule of

77 executory contracts and

78 unexpired leases-entered into

7 79 or assumed after the filing of
L

80 the petition but before

L 81 conversion.

82 (D) Transmission to United

L 83 States Trustee. The clerk shall

84 forthwith transmit to the United

85 States trustee a copv of every

86 schedule filed pursuant to Rule

87 1019(5).

88 Unlzes the court dirvets etherwise, each

89 debtbo in passession er truatee in the

90 auperaeded case shall, (A) within 15

91 days following t-he entry of the evdederf

92 ecnvcrsien of a chapter 11 ease, file a

93 schedule of unpaid debts ineurred after

L



6 RULES OF BANKRUPTCY PROCEDURE

94 efmmomnement ef the suproosded ease 7
95 inoluding thc namo and addresa of eaeh

96 creditor; and E (B) ,within 30 dayr

97 following the entry ef. 'the erder of

98 convcriojn af .a ehapter 11, chapter 12,

99 or ehapter 13 case, file ond transmit to

100 the United'Stateo truatee.a final report

101 and account. Within' 1. days following KK
102 the entry of the Order Cf convcrion,f

103 Vunlecs th. eourt dircetg 'ethOrwiac, a L
104 chaptcr 1' debtor ohall fil a chedulr

105 of unpaid debts lecurred after the

106 eomemneement Cf a chapter 1' ceac, and a r
107 chapter 12 debtor in pesssien oer-, if

108 the ehapter 12 debtor is not in K
109 poeocasien, the trustee shall fie a 7

110 schedulo of unpaid debts incurred after

111 the eefaeoncefmnet of a ehapter 12 ease.

112 If the convrcaion order ia oenterd after

113 confirmation of a plan, the debtor shall



RULES OF BANKRUPTCY PROCEDURE 7

114 filc (A) a schedule of property not

115 listed in the finalar port and acount

116 aequiird afte- thc filing of thc

117 original potition but boforo ontry of

118 the eo'nvrebion oreer1 (f ) a pehedule'eof

119 unpaid debts not lioted in the final

120 repert and aeeeunt inor erd aftcr

121 eonfirmation- but beofer netry of the

122 eonv-rsion order; and (C) a cehedule of

123 oe~cutoery-ontraets and unexpired leases

124 entered into er assufod after the filing

125 ef the original petition but boefer

126 entry_ ef the converoin oreder. The

127 clerk shall forthwith transieft to thc

128 United States trustee a copy of every

129 sehedule -filed pureuant to this

130 paragraph.

F~~~~~~~~~ ~* * * * *

COMMITTEE NOTE

The amendments to subdivisions (3)
and (5) are technical corrections and
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8 RULES OF BANKRUPTCY PROCEDURE F
stylistic changes, The phrase
"superseded case" is deleted because it
creates the erroneous impression that V
conversion of a case results in a new
case that is distinct from the original
case. Similarly, the phrase "original K
petition" is deleted because it
erroneously implies that there is a
second petition with respect to a
converted case. Se`e § 348 of the Code. L

Rule 1020. Election to be Considered a F
Small Business in a Chapter 11

Reorganization Case -

1 In a chapter 11 reorganization

2 case, a debtor that is a small business L
3 may elect to, be considered a small 7

Li
4 business by filing a written statement

5 of election not later than 60 days after K
6 the date of the order for relief or by a

7 later date as the court, for cause, may L

8 fix.-
L

COMMITTEE NOTE

This rule is designed to implement
§§ 1121(e) and 1125(f) that were added
to the Code by the Bankruptcy Reform Act
of 1994.

LC



RULES OF BANKRUPTCY PROCEDURE 9

Rule 2002. Notices to Creditors,
Equity Security Holders, United States,

and United States Trustee

1 (a) TWENTY-DAY NOTICES TO PARTIES

2 IN INTEREST. Except as provided in

3 subdivisions (h) (i)_ and (1) of this

4 rule, the clerk, or some other person as

5 the court may direct, shall give the

6 debtor, the trustee, all creditors and

7 indenture trustees at least -net-4ese

8 than 20 days. babe notice by mail of:

9 (1) the meeting of creditors

10 pursuant to under § 341

11 or § 1104(b) of the

12 Code;

13 * * * * *

14 (n) CAPTION. The caption of every

15 notice given under this rule shall

16 comply with Rule 1005. The caption of

17 every notice required to be given by the



10 RULES OF BANKRUPTCY PROCEDURE

18 debtor to a creditor shall include the

19 information recquired to be in the notice

20 by § 342(c) of the Code.

* \ * .*

COMMITTEE NOTE

Paragraph (a)(1) is amended to L
include noticeof a meeting of creditors
convened under § 1104 (b) of'the Code for
the purpose of electing a trustee in a K
chapter 11 case. The court for cause I
shown may order the 20-day period
reduced pursuant to Rule 9006(c)(1).

L)
Subdivision (n) is amended to

conform to the 1994 amendment to § 342
of the Code.' As provided in § 342(c),
the failure of a notice given by the
debtor to a creditor to contain the
information required by § 342(c) does
not invalidate the legal effect of the
notice.

Rule 2007.1. Appointment of Trustee
or Examiner in a Chapter 11

Reorganization Case

1 (a) ORDER TO APPOINT TRUSTEE OR H
2 EXAMINER. In a chapter 11 reorganization

3 case, a motion for -an order to appoint a



RULES OF BANKRUPTCY PROCEDURE 11

4 trustee or an examiner pursuant to under

5 § 1104(a) or §4:144 4- 1104 (c) of the

6 Code shall be- made in accordance with

7 Rule 9014.

8 (b) ELECTION OF TRUSTEE.

9 (1) Reauest for an Election.

10 A request to convene a meeting of

11 creditors for the purpose of

12 electing a trustee in a chapter 11

13 reorganization case shall be filed

14 and transmitted to the United

15 States trustee in accordance with

16 Rule 5005 within the time

17 prescribed by § 1104(b) of the

18 Code. Pending court approval of

19 the person elected, any person

20 appointed by the United States

21 trustee under § 1104(d) and

22 approved in accordance with

23 subdivision (c) of this rule-shall



12 RULES OF BANKRUPTCY.PROCEDURE

24 serve as trustee.

25 (2) Manner of Election and

26 Notice. An election of a trustee

27 under § 1104(b) of the Code shall

28 be conducted in the manner provided,~~~~~~~~~~~~~~

29 in Rules 2003(b) (3) and 2006.

30 Notice of the meeting of creditors

31 convened under § 1104(b) shall be

32 given as provided in Rule 2002.

33 The United States trustee shall

34 preside at the meeting. A proxy

35 for the purpose of voting in the

36 election may be solicited only by a

37 committee of creditors appointed

38 under § 1102 of the Code or by any 7

39 other party entitled to solicit a

40 proxy pursuant to Rule 2006. F
41 (3) Appointment and Resolution g

42 of DisPutes. If it is not

43 necessary to resolve a dispute 7

)

rL,

i



RULES OF BANKRUPTCY PROCEDURE 13

44 regarding the election or if the

45 court has resolved all such

46 disputes, the United States trustee

47 shall promptly appoint the person

48 elected to be trustee and file an

49 application for approval of the

50 appointment in accordance with

7i 51 subdivision (c) of this rule. If

52 it is necessary to, resolve a

L 53 dispute regarding the election, the,

54 United States trustee shall

55 promptly file a report informing

56 the court of the dispute. Not

57 later than the date on which the

58 report is filed, the United States

59 trustee shall mail a copy of the

60 report to any party in interest

[a 61 that has made a request to convene

62 a meeting under § 1104(b) or to

Li 63 receive a copy of the report, and



14 RULES OF BANKRUPTCY PROCEDURE

64 to any committee appointed under

65 ' 1102 of the Code. Unless a U

66 motion for the resolution of the

67 dispute is filed not later than 10

68 days after the" United States 7
69 trustee files the reportt any

70 person appointed by the United

71 States trustee under § 1104(d) and

72 approved in accordance with

73 subdivision (c) of this rule shall ,

74 serve as trustee.

75 4b- k(c APPROVAL OF APPOINTMENT.

76 An order approving the appointment of a r
77 trustee elected under § 1104(b) or

78 appointed under § 1104(d). or the

79 appointment of an examiner pursudnt to

80 §1-144(c)e under § 1104(d) of the Code.,

81 shall be made eny on application of the

82 United States trustee,-. The application

83 shall state esteat4 the name of the V

Li

l.



RULES OF BANKRUPTCY PROCEDURE 15

84 person appointed, the namse of the

85 parties ineintcrest with whom the United

L: 86 tzates trustee consulted regarding the

U: 87 appeintment, and, to the best of the

88 applicant's knowledge, all the person's

89 connections with the debtor, creditors,

90 any other parties in interest, their

91 respective attorneys and accountants,

92 the United States trustee, and persons

93 employed in the office of the United

94 States trustee. Unless the person has

95 been elected under § 1104(b), the

L 96 application shall state the names of the

97 parties in interest with whom the United

98 States trustee consulted recarding the

99 appointment. The application shall beI
100 accompanied by a verified statement of

101 the person appointed setting forth the

102 person's connections with the debtor,

U: 103 creditors, any other party in interest,

__
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104 their respective attorneys and

105 accountants, the United States trustee,

106 and any person employed in the office of

107 the United States trustee.

COMMITTEE NOTE

This rule is amended to implement
the 1994 amendments to § 1104 of the
Code regarding the election of a trustee
in a chapter111 case.

This rule requires the United
States trustee to file an application
for court approval of the appointment of,
the elected person in accordance with
Rule 2007.1(c). Court 'approval is
necessary primarily because of the Li
requirement 'under § 1104(b) that the
person be disinterested.

The procedures for reporting
disputes to - the court derive from
similar provisions in Rule 2003(d) Cl
applicable to chapter 7 cases. An
election may be disputed by a party in
interest or byb the United States
trustee. For example, if the United
States trustee believes that the person
elected is ineligible to serve as
trustee because the person is not L,
"disinterested," the United States
trustee may file a report disputing the
election.

L J

i C~~~~~~~~~~~~~~~~~~~~L
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7 . The word "only" is deleted fromL subdivision (b), redesignated as
subdivision (c), to avoid any negative
inference with respect to the
availability of procedures for obtaining
review of the United States trustee's
acts or failure to act pursuant to Rule
2020.

L

Rule 3014. Election Pursuant to Under
L § 1111(b) by Secured Creditor in

Chapter 9 Municipality or and Chapter
F-1 11 Reorganization Case Gases

1 An election of application of

L7 2 § 1111(b) (2) of the Code by a class ofr < 3 secured creditors in a chapter 9 or 11

4 case may be made at -any time prior to

5 the conclusion of the hearing on the

6 disclosure statement or within such

7 later time as the court may fix. If the

8 disclosure statement is conditionally

9 approved pursuant to Rule 3017.1. and a

10 final hearing on the disclosure

11 statement is not held, the election of

12 application of 1111 (b) (2) may be made

LJ

Lv
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13 not later ,,than the date fixed pursuant 7

14 to Rule 3017.1(a) (2) or another date the

15 court may fix. The election shall be in

16 writing and ,signed unless made at the

17 hearing on the disclosure statement. K
18 The election, if made by the majorities K
19 required by § 1111(b) (J.) (A) (i), shall be E

20 binding on all members of the class with

21 respect to the plan. r~~~~~~~~
COMMITTEE NOTE

This amendment provides a deadline
for electing application of § 1111(b) (2)
in a small business case in which a
conditionally approved disclosure I
statement is finally approved without a
hearing.

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Li

Municipality and Chapter 11
Reorganization Cases fl

UL

1 (a) HEARING ON DISCLOSURE STATEMENT

2 AND OBJECTIONS THERET-G Except as Ad

L
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3 provided in Rule 3017.1, after a

4 disclosure statement is filed in[ 5 accordance with Rule-3016(b) Follewing

6 the filing -f a diseleaure etaItemnt as

7 previded in Rube 31G(e), the court

8 shall hold a hearing on net less than at

L 9 least 25 data days' notice to the

10 debtor, creditors, equity security

11 holders and-other parties in interest as

Lt 12 provided in Rule 2002 to consider esueh

L 13 the disclosure statement and any

14 objections or modifications thereto.

15 The plan and the disclosure statement

16 shall be mailed with the notice of the

17 hearing only to the debtor, any trustee

18 or committee appointed under the Code,

L 19 the Securities and Exchange Commission-

[ 20 and any party in interest who requests

21 in writing a copy of the statement or

L 22 plan. Objections to the disclosure
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23 statement shall 'be filed and served on

24 the debtor, the trustee, any committee K
25 appointed under the Code.,. and any sueh

26 other entity as may be designated by the

27 court, at any time, before the disclosure L

28 statement is approved prior to apprvev-l

29 of the d -eclzsurc statecmeit or by sueh

30 -an earlier date as the court may fix.

31 In a chapter 11 reorganization case,

32 every notice, plan, disclosure

33 statement, and objection required to be

34 served or mailed pursuant to this

35 subdivision shall be transmitted to the

36 United States trustee within the time

37 provided in this subdivision.

38 (b) DETERMINATION ON DISCLOSURE

39 STATEMENT. Following the hearing the

40 court shall determine whether the

41 disclosure statement should be approved.

42 (c) DATES FIXED FOR VOTING ON PLAN r
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LT 43 AND CONFIRMATION. On or before approvalL

44 of the disclosure statement, the courtFi
L 45 shall fix a time within which the

46 holders of claims and interests may

47 accept or reject the plan and may fix a

48 date for the hearing on confirmation.

49 (d) TRANSMISSION AND NOTICE TO

50 UNITED STATES TRUSTEE, CREDITORS_ AND

31 51 EQUITY SECURITY HOLDERS. Upon On

52 approval of a disclosure statement,

53 unless -- except to the extent that the

54 court orders otherwise with respect to

55 one or more unimpaired classes of

31 56 creditors or equity security holders,

57 -- the debtor in possession, trustee,

L . k 58 proponent of the plan, or clerk as

59 erider-ed b the court orders shall mail

60 to all creditors and equity security

FT 61 holders, and in a chapter 11

62 reorganization case shall transmit to

Fo
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63 the United States trustee,
s~~~~~~~~~~~~~~~~~~~~L

64 (1) the plan, or a court approved

65 court-approved summary of the

66 plan;

67 (2) the disclosure statement

68 approved by the court;

69 (3) notice of the time within

70 which acceptances and

71 rejections of sfaeh the plan
77

72 may be filed; and Ls

73 (4) any seeh other information as 7
74 the court may direct,

75 including any court opinion e 7

76 the court approving the

77 disclosure statement or a

78 court approved court-approved

79 summary of the opinion.

80 In addition, notice of the time fixed

81 for filing objections and the hearing on

82 confirmation shall be mailed to all L

L
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83 creditors and equity security holders in

84 accordance with pursuant to Rule

L 85 2002 (b), and a form of ballot conforming

86 to the appropriate Official Form shall

87 be mailed to creditors and equity

88 security holders entitled to vote on the

89 plan. In the event If the opinfon-ef

L 90 the court opinion is not transmitted or

91 only a summary of the plan is

L 92 transmitted, the opinion of the court

93 opinion or the plan shall be provided on

94 request of a party in interest at the

7 95 plan proponent's expense ef t---e

7 96 propenent of the plz=n. If the court

97 orders that the disclosure statement and

98 the plan or a summary of the plan shall

99 not be mailed to any unimpaired class,

100 notice that the class is designated in

101 the plan as unimpaired and notice of the

102 name and address of the person from whom

C
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103 the plan or summary of the plan and

104 disclosure statement may be obtained

105 upon request and at the plan proponent's

106 expense of the proponent of the plan,

107 shall be mailed to members of the

108 unimpaired class together with the

109 notice of the time fixed for filing

110 objections to and the hearing on F
111 confirmation. For the purposes of this

112 subdivision, creditors and equity 5I

113 security holders shall include holders 7
114 of stock, bonds, debentures, notes, and

115 other securities of record on em the

116 date the order approving the disclosure n
117 statement is was entered or another date

118 fixed by the court, for cause, after

119 notice and a hearing.

120 (e) TRANSMISSION TO BENEFICIAL 7

121 HOLDERS OF SECURITIES. At the hearing

122 held pursuant to subdivision (a) of this L

I2,~~~~~~~~~~~~~~~
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L 123 rule. the court shall consider the

124 procedures for transmitting the

L 125 documents and information required by

126 subdivision (d) of this rule to

127 beneficial holders of stock, bonds,

L 128 debentures, notes, and other securities.

129 a-d determine the adequacy of the ae e

130 procedures, and enter any sueh orders *e

131 the court deems appropriate.

COMMITTEE NOTE

Subdivision (a) is amended to
provide that it does not apply to the
extent provided in new Rule 3017.1,
which applies in small business cases.

Subdivision (d) is amended to
provide flexibility in fixing the record
date for the purpose of determining the
holders of securities who are entitled

LI to receive documents pursuant to this
subdivision. For example, if there may
be a delay between the oral announcement
of the judge's order approving the
disclosure statement and entry of the
order on the court docket, the court may
fix the date on which the judge orally
approves the disclosure statement as the
record date so that the parties may

L
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expedite preparation of the lists
necessary to facilitate the distribution
of the plan,, disclosure statement,
ballots, and other related documents.

The court ,may set a record date
pursuant to subdivision (d) only after
notice and a hearing as provided in
§ 102(1) of the Code. Notice of a H
request for anorder fixing the, record
date'' may ''be included in' the notice of
the hearing to consider approval of the
disclosure'statement mailed pursuant to wJ

Rule 2002(b).

If the court ,fixes a record date L
pursuant to subdivision (d) with respect
to the holders, of securities, and the
holders are impaired by the plan, the
judge also should order that the same
record date applies for the purpose of
determining eligibility for voting
pursuant to Rule"3018(a).

Other amerdments to this rule are
stylistic'.

Rule 3017.1 Court Consideration of L
Disclosure Statement in a Small

Business Case

(a) CONDITIONAL APPROVAL OF C

2 DISCLOSURE STATEMENT. If the debtor is K

3 a small business and has made a timely H
L
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4 election to be considered a small

5 business in a chapter 11 case, the court

6 may, on application of the plan

7 proponent, conditionally approve a

3 8 disclosure statement filed in accordance

9 with Rule, 3016(b). On or beforeL
10 conditional approval of the disclosure

- + 11 statement, the court shall:

-- 12 (1) fix a time within which

13 the holders of claims

3 14 and interests may accept

15 or reliect the plan:

7 t 16 (2) fix a time for filing

17 objections to the

L 18 disclosure statement:

3 19 (3r fix a date for the

20 hearing on final

21 approval of the

7 22 disclosure statement to

23 be held if a timely

L

L
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24 objection is filled; and

25 14i fix a date for the

26 hearing on confirmation. L
27 (b) APPLICATION OF RULE 3017. Rule

28 3017(a), (b), (c), and (e), do not apply

29 to a conditionally approved disclosure

30 statement. Rule 3017(d) applies to a

31 conditionally approved disclosure

32 statement. except that conditional

33 approval is considered approval of the 7
34 disclosure statement for the purpose of 7

35 applying Rule 3017(d). K
36 (c) FINAL APPROVAL. 7
37 (1) Notice. Notice of the

38 time fixed for filing objections s~~~~~~~~~~~~~~~~~L
39 and the hearing to consider final

40 approval of the disclosure

41 statement shall be given in

42 accordance with Rule 2002 and may

43 be combined with notice of the

K
Ls
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44 hearinQ on confirmation of the

45 ~plan.

46 (2) Objections. Obiections to

47 the disclosure statement shall be

48 filed, transmitted to the United

49 States trustee, and served on the

50 debtor, the trustee, any committee

51 appointed under the Code and any

52 other entity designated by the

53 court at any time before final

54 approval of the disclosure

55 statement or by an earlier date as

56 the court may fix.

57 (3) HeariniQ. If a timely

58 objection to the disclosure

59 statement is filed, the court shall

60 hold a hearing to consider final

61 approval before or combined with

62 the hearing on confirmation of the

63 plan.
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COMMITTEE NOTE

This rule is added to implement [
§ 1125(f) that was added to the Code by
the Bankruptcy Reform Act of 1994.

The procedures for electing to be
considered a small business are set
forth in Rule 1020.. If the debtor is a
small business, and has 'elected to be
considered a small business, § 1125(f)
permits the c!^ourt lto. conditionally K
approve a disclosure statement subject Li
to final -^approval F.Falfter; notice and a
hearing. If a di-sclosure statement is
conditi'onally., approvedd,'' and 'no timelyL
objection to the disclosure statement is
filed, it is not ncessary for the court
to hold a hearing on final approval.

Rule 3018. Acceptance or Rejection of
Plan in a Chapter 9 Municipal'ity or a

Chapter 11 Reorganization Case 7

1 (a) ENTITIES ENTITLED TO ACCEPT OR 7

2 REJECT PLAN; TIME FOR ACCEPTANCE OR Li
3 REJECTION. A plan may be accepted or

Li
4 rejected in accordance with § 1126 of

5 the Code within the time fixed by the [
6 court pursuant to Rule 3017. Subject to

7 subdivision (b) of this rule, an equity L

7I2
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8 security holder or creditor whose claim

9 is based on a security of record shall

10 not be entitled to accept or reject a

11 plan unless the equity security holder

L ' 12 or creditor is the holder of record of

13 the security on the date the order

14 approving the disclosure statement is

15 entered or on another date fixed by the

16 court, for cause, after notice and a

LI 17 hearing. For cause shown, the court

LI 18 after notice and hearing may permit a

19 creditor or equity security holder to

LI 20 change or withdraw an acceptance or

21 rejection. Notwithstanding objection to

22 a claim or interest, the court after

23 notice and hearing may temporarily allow

24 the claim or interest in an amount which

25 the court deems proper for the purpose
L

26 of accepting or rejecting a plan.

LI ~~* * * * *
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COMMITTEE NOTE

Subdivision (a) is amended to
provide flexibility intfixing the record
date for the purpose of determining the
holders of securities who are entitled ,
to vote on the 'plan. For example, if
there may be a 'delay between the oral
announcement of the judge's decision
approving the disclosure -statement and
entry-of the order ,on the court docket,
the court' may fix the date on which the
judge orally' approves the disclosure
statement as'thedrecord date for voting
purposes so that the parties may
expedite , preparation 'of the lists
necessary to facilitate the distribution
of the plan, r disclosure' statement,
ballots, and other'related documents in
connection hwith'the -,solicitation of
votes.

The court may set a record date L
pursuant 'to subdivision (a) only after
notice and a' hearing as provided in 7
§ 102(1) of the 'Code.' Notice of a L
request for an order fixing the record
date may be included in'the notice' of
the hearing to consider approval of the E
disclosure statement mailed pursuant to
Rule 2002(b).

If the court fixes the record date H
for voting purposes, the judge also
should order that the same record date
shall apply for the purpose of
distributing the documents required to
be distributed pursuant''t6 Rule 3017(d).

L
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Rule 3021. Distribution Under Plan

1 After confirmation of a plan,

2 distribution saIl' b`bemnadiei tbE`creditors

3 whose claims have been allowed, to

4 interest , holders, of 9-toch, bond4,

5 debentur-a, noe-e, and other ea0uriti-o

6 of rocord at the timeef comeneefment ef

L 7 diotribution wheose claismo eor equity

[ 8 seeeuril whose interests have not been

9 disallowed and to indenture trustees

L 10 who have filed claims pursuant to Rule

11 3003(c) (5) and whieh that have been

L 12 allowed. For the purpose of this rule,

13 creditors include holders of bonds,

14 debentures, notes, and other debt

V 15 securities, and interest holders include

16 the holders of stock and other equity

L 17 securities, of record at the time of

18 commencement of distribution unless a

Li 19 different time, is fixed by the plan or

V
fl
V
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20 the order confirming the plan.

F1

COMMITTEE NOTE

This rule is amended to provide
flexibility in fixing the record date
for the purpose of making distributions
to holders of securities of record. In
a large case,''it may be impractical for
the debtor to determine the holders of
record with respect to publicly held 7
securities and also to make
distributions to 'those' holders at the
same time. Under this amendment, the i

plan or the order confirming the plan
may fix a record date for distributions
that is earlier than'the dateon which
distributions commence. pi

This rule also is amended to treat
holders of bonds,"debentures, notes, and
other debt securities the same as any
other creditors' by providing that they F
shall receive a distribution only if
their claims '^"have: , been allowed.
Finally, the amendments 'clarify that
distributions are to be made to all
interest holders -- not only those that
are within the" definition of "equity
security holders" under l§ 101 of the
Code -- whosel interests have not been F
disallowed.

Rule 8001. Manner of Taking Appeal; 7
Voluntary Dismissal

(a) APPEAL AS OF RIGHT; HOW TAKEN.

LI
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[ 2 An appeal from a' flnaea Judgment, order,

3 or 'decree 'of a bankruptcy judge to a

4 district coure~o r bankrupttcy"appellate

5 panel as permitted by 28 U.S.C.

L 6 § 158(a)(1) or (a)(2) shall be taken by

7 filing a notice of appeal with the clerk

8 within the time allowed by Rule 8002.

LI ~9 An appellant's' failure Failurre- of an

10 appellant to take any step other than

LI 11 the timely filing ef a notice of appeal

LI 12 does not affect the validity of the

13 appeal, but is ground only for such

L 14 action as the district court or

15 bankruptcy appellate panel deems

16 appropriate, which may include dismissal

17 of the appeal. The notice of appeal

18 shall (1) conform substantially to the

19 appropriate Official Form, (2) shail

20 contain the names of all parties to the

21 judgment, order, or decree appealed from

L
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22 and the names, addresses. and telephone

23 numbers of their respective attorneys,

24 and (3) be accompanied by the prescribed

25 fee. Each appellant shall file a

26 sufficient number of copies of the

27 notice of appeal to enable the clerk to

28 comply promptly with Rule 8004.

29 (b) APPEAL BY LEAVE; HOW TAKEN. An

30 appeal from an interlocutory judgment,

31 order_, or decree of a bankruptcy judge

32 as permitted by 28 U.S.C. § 158(a)(3)

33 shall be taken by filing a notice of

34 appeal, as prescribed in subdivision (a)

35 of this rule, accompanied by a motion

36 for leave to appeal prepared in

37 accordance with Rule 8003 and with proof

38 of service in accordance with Rule 8008.

39 * * * * *

40 (e) ELECTION TO HAVE APPEAL HEARD

41 BY THE DISTRICT COURT COGNENT TO APPEAL i

Li

Le
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42 TO BANKRUPTCY ADDELLATE PANEL. Unless

43 otherwiac provided by a rulc promulgated

44 PerLuant to ,Ru1,-013,-pn en~t to have

45 an appeal heard by a banruptcy

46 appellate panel may bc giv-en in---

47 scparatc statement of consent oxocutod

48 by a party or conta ed in the notie-oe f

L19 appeal er eroos appeal. Thc statement

50 of consent shall bc filcd beforo the

51 tranomittal of thc record puasuant to

52 RUe 8G007(b) oe within 30 days of the

53 filing of the netice of appeal,

54 whiehever is latcr. An election to have

55 an appeal heard by the district court

56 under 28 U.S.C. § 158(c)(1) may be made

57 only by a statement of election

58 contained in a separate writing filed

59 within the time prescribed by 28 U.S.C.

60 § 158 (c)(1)
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COMMITTEE NOTE

This rule is amended to conform to lJ
the Bankruptcy Reform Act of 1994' which
amended 28 U.S.C. § 158. ''As amended, a
party may -- without -obtaining leave of K
the court -- appeal from an
interlocutory order or '''decree of the
bankruptcycourt issued'under § 1121(d)
of the Code increasing or '"'reducing the K
time periods referred'to',in § 1121.

Subdivision (e) is amended to
provide the procedure for electing under
28 U.S.C. § 158(c)(1) to have an appeal
heard by the distridt court.'

Rule 8002. Time for Filing Notice of
Appeal

* * * * *

1 (c) EXTENSION OF TIME FOR APPEAL. Li
2 (1) The bankruptcy judge may

3 extend the time for filing the

4 notice of appeal by any party feo-a K
5 period net to eeecd 20 days from _

6 the zepiratien ef the tim I

7 otherwise prceeribed by this rule K

K~
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r ' 8 unless the judgment. order, or

L 9 decree appealed from:

r 10 (A) grants relief from an

11 automatic stay under § 362,

12 § 922, § 1201, or § 1301,

13 (B) authorizes the sale

14 or lease of proverty or the

7 - 15 use of cash collateral under

- 16 § 363;

17 (C) authorizes the

18 obtaining of credit under

19 E 364;

[ 20 (D) authorizes the

21 assumption or assignment of an

22 executory contract or

23 unexpired lease under § 365;

L 24 (E} approves a disclosure

25 statement' under L il25,'or;

26 (F) confirms a plan under

27 § 943. § 11'29, § 1225, or



40 RULES OF BANKRUPTCY PROCEDURE

28 § 1325 of the Code.

29 b2 A request to extend the

30 time for filing a notice of appeal

31 must be made by written motion

32 filed before the time for filing a V
33 notice of appeal has expired,

34 except that such a motion filed not

35 later -.equest made no mere than 20 -

36 days after the expiration of the

37 time for filing a notice of appeal

38 may be granted upon a showing of

39 excusable neglect if the judgment

40 or order appealed from does not

41 authorioe the sale of any property

42 or the obtaining of credit or the

43 incurring of debt under § 364 of

44 the Code, or is not a judgmnet ore

45 order approving a disclosuroe

46 'tatemcet, confirming a plan,

47 dismiccing a Casc, or converting

rF
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48 the ease to a ease under another

49 chapter of the Code. An extension

o50 of time :...for filinc -a_` notice -of

51 appeal may not exceed 20 days from

52 the expiration of the time for

53 filing a notice of, avpeal otherwise

54 Prescribed-by this rule or 10 days

55 from'the date of entry of the' order

56 granting' the motion;, whicheveris

57 later.

COMMITTEE NOTE

7 Subdivision (c) is amended to
provide that a request for an extension
of time to file a notice of appeal must
be filed within the applicable time
period,. This amendment will avoid,
uncertainty as to whether the mailing of
a motion or an oral request in court is
sufficient to request an extension' of
time, and will enable the court and the
parties in interest to determine solely
from the court records whether a timely
requestfor an extension has been made.,

The amendments also give the court
discretion'to permit'a party to file a
notice of appeal more than 20 days after
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expiration of the time to appeal
otherwise 'prescribed', but' only if the
motion was timely filed and the notice
of'appeal is filed`wi'thinn a period not
exceeding 10 days after entry of the
order extending the ''time. 'This
amendment is designed to protect parties
that file timely motions toextend the
time to appeal from the harshness of the
present rule 'Vls ;i'qdemonst'rated in In re
Mouradick, 13 F.3d 326 (9th Cir. 1994),
where the court'r`held tdhatanotice of
appeal 'filed within the 3-day period
expressly prescribed ! r[iby'F an order
granting a timely motion for an
extension bof itie' did not confer
jurisdiction on the appellate court
because -the' nofti of appeal was not
filed within the 20-day period specified
in subdivision (c).

The subdivision is amended further
to prohibit any extension of time to
file a notice of appeal -- even if the
motion for an extension is filed before
the expiration of the -original time to
appeal -- if the order appealed from
grants relief from the auttomatic'stay,
authorizes ' the sale or . lease of
property, use' of cash "'collateral,
obtaining of credit, or assumption or
assignment of an executory 'contract or
unexpired le'ase under § 365, or approves
a; disclosure statement or confirms a
plan. These types''of orders are Iof ten
relied upon immedialtely after they are
entered' and should 'not be' reviewable on
appeal after the expiration of the
original appeal period under Rule
8002(a) and (b).'f

!~~~~~~~

2
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Rule 8020. Damages and Costs for
Frivolous APpeal

1 If a district court or. bankruptcy

2 appellate panel determines that an

3 appeal from an order, judgment, or

4 decree of a bankruptcy judgce is

5 frivolous, it may, after a separately

6 filed motion or notice from the district

7 court or bankruptcy appellate panel and

8 reasonable opportunity to respond, award

9 lust damages and single or double costs

10 to the appellee.

COMMITTEE NOTE

This rule is added to clarify that
a district court hearing an appeal, or a
bankruptcy appellate panel, has the
authority to award damages and costs to
an appellee if it finds that the appeal
is f rivolo~us. By conforming to the
language of Rule 38 F.R.App.P., this
rule recognizes that the authority to
award damages and costs in connection
with frivolous appeals is the same for
district courts sitting as appellate
courts, bankruptcy appellate panels, and
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courts of appeals.

Rule 9011. Signing and of Papers;
Representations to the Court;

Sanctions; Verification and Copies of L
Papers

1 (a) SIGNATURE. Every petition,,

2 pleading, written motion., and other

3 paper servod or filed in a eas un

4 the Code on behalf of a party a

5 rAepesnted by an atto ney, except a

6 list, schedule, or statement, or LJ
7 amendments thereto, shall be signed by 7
8 at least one attorney of record in the

9 attorney's individual name, or, if the

10 party is not represented by an attorney,

11 shall be signed by the party. whoes e

12 office address and telephone nunber 7
13 shall be statod. A party who is not

14 Erepresented by an attorney shall sign V
15 all papers and state the partyy's addres s

16 and telephone number. Each paper shall LI

JI
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17 state the signer's address and telephone

18 number, if any. The -sgnature of an

19 atterney or a party constitutcs a

20 cert-ifi~e.t that thoe ttoreoy or party

L -21 has road the documcnt; that to the best

22 of the atorney'os or party'so knowledgo,

23 informatien, and belief foremd aftcr

24 rcasonablc inquiry it is well grouneied

25 in faet and is warranted by existing law

26 or- a geod faith argument for the

27 oxtenleon, modification, or revoroal of

28 -isoting law, and that it is not

29 interpesed for any imrropr purpoco,

30 auch as te harass or to -- eause

31 unneeeesary delay or neodlesooo nerease

32 in tho cost of litigation or

33 adminiatration of the caac. If a

34 documnt ia not aigned, it An unsigned

35 vaper shall be stricken unless it is

L. .36 oigw-d promptly aftor the omission of

Lb
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37 the signature is corrected promptly

38 after being called to the attention of

39 the peen wh ' igtei ':rr^^ur'4

40 attorney or partv. If a documoet ic

41 aigned in violation of this ruI, thc

42 coert on, motion cr 'on. ite own

43 initi~ative, shall imposc on thc pereon L

44 who signeo it, the rzprc--nt-d party, or

45 both, an pppropriato sanction, which may

46 ieClude an or Ar to pay t th e o thor
Li

47 party or partieo the amount of the

48 roasonabbo empoenpeooincurred becausc of F
49 the filing of thf documont, including a &

50 .,aa Iattorney' fee.

51 (b) REPRESENTATIONS TO THE COURT.

52 By presenting to the court (whether by

53 signing, filing, submitting, or later

54 advocating) a petition, pleading, _

55 written motion, or other paper, an

56 attorney or unrepresented party is r

L.

7;
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57 certifying that to the best of the

58 person's knowledge, -information, and

59 belief, formed after an inqruiry

60 reasonable under the circumstances, --

U: 61 (1) it is not being presented

62 for any improper purpose, such as

63 to harass or to cause unnecessary

64 delay or needless increase in the

65 cost of litiqation;

66 (2) the claims, defenses, and

67 other legal contentions therein are

68 warranted by existing law or by a

69 nonfrivolous argument for the

70 extension, modification, or

71 reversal of existing law or the

72 establishment of new law,-

73 (3) the allegations and other

74 factual contentions -have

75 evidentiary support or, if

76 specifically so identified, are
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77 likely to have evidentiary support

78 after a reasonable opportunity for

79 further investigation or discovery;

80 and

81 (4) the denials of factual

82 contentions are warranted on the

83 evidence or, if specifically so

84 identified, are reasonably based on

85 a lack of information or belief.

86 ; (c) SANCTIONS. If. after notice

87 and a reasonab~le opportunity to respond.

88 the court determines that subdivision

89 (b) has been violated, the court may,

90 subject to the conditions stated below,

91 impose an appropriate sanction upon the

92 attorneys, law firms, or parties that

93 have violated subdivision (b) or are

94 responsible for the violation.

95 (1) How Initiated-.

96 (A) By Motion. A motion

J
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97 for sanctions under this rule

98 shall be made separately from

99 other motions-or reauests and

100 shall describe the specific

101 conduct alleged to violate

102 subdivision (b)'. It shall be

103 served as provided in Rule

104 7004. The motion for

105 sanctions may not be filed

L' 106 with or presented to the -court

107 unless; within 21 days after

108 service of the motion (or such

7' 109 other period as the court may

110 prescribe), the challenged

L 111 paper, claim, defense,

r 112 contention, allegation, or

113 denial is- not withdrawn or

114 appropriately corrected,

115 except that this limitation

116 shall not apply if the conductLn)

Le

LA
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117 alleqed is the filing of a

118 petition in violation of ti

119 subdivision (b). If
L)

120 warranted, the court may award

121 to the party prevailing on the
S ' i] ' ~~~~~~~~~~~~~~LJ

122 motion the reasonable expenses

123 and attorney's fees incurred LJ

124 in presenting orlopposing the C

125 motion. Absent exceptional

126 circumstances, a law firm

127 shall be held Iointly

128 responsible for violations J

129 committed by its partners,

130 associates, and employees. L'

131 (B) On Court's

132 Initiative. On its own

133 initiative, the court may LJ
134 enter an order describing the

135 specific conduct that appears

136 to violate subdivision (b) and

LJ
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137 directing an attorney, law

138 firm, or party to show cause

139 why it has not violated

140 subdivision (b) with respect

141 thereto.

142 (2) Nature of Sanction,

143 Limitations. A sanction imposed

144 for violation of this rule shall be

145 limited to what is sufficient to

146 deter repetition of such conduct or

147 comparable conduct by others

148 similarly situated. Subiect to the

149 limitations in subparacraphs (A)

150 and (B). the sanction may consist

151 of, or include, directives of a

152 nonmonetary nature, -an order to pay

153 a penalty into court, or if

154 imposed on motion and warranted for

155 effective deterrence, an order

156 directing payment to the movant of
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157 some or all of-the reasonable

158 attorneys' fees and otherexpenses [7i
159 incurred as a direct result of the

160 violation.

161 (A) Monetary sanctions

162 may not' be awarded against a rT
163 represented party for a L
164 violation of subdivision

165 (b)(2). L
166 (B) Monetary sanctions [
167 may not be awarded on the

168 court's initiative unless the [7
169 court issues its orderto show

170 cause before a voluntary

171 dismissal or settlement of the [
172 claims made by or against the

173 party which is, or whose [
174 attorneys are, to be

175 sanctioned.

176 (3) Order. When imposing

[7
D'
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177 sanctions, the court shall describe

178 the conduct determined to

i 179 constitute a violation of this rule,

180 and explain the basis for the

181 sanction imposed.

182 (d) INAPPLICABILITY TO DISCOVERY.

183 Subdivisions (a) through (c) of this

L 184 rule do not apply to disclosures and

185 discovery requests, responses,

186 objections, and motions that are subject

187 to the provisions of Rules 7026 through

188 7037.

L 189 44)- (e) VERIFICATION. Except as

190 otherwise specifically provided by these

191 rules, papers filed in a case under the

192 Code need not be verified. Whenever

193 verification is required by these rules,

194 an unsworn declaration as provided in 28

195 U.S.C. § 1746 satisfies the requirement

7 196 of verification.

C
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197 4e( (f)J COPIES OF SIGNED OR

198 VERIFIED PAPERS. When-these rules

199 require copies of a signed or verified

200 paper, it shall suffice if the original

201 is signed or verified and the copies are V
202 conformed to the original.

COMMITTEE NOTE

This rule is amended to conform to
the 1993 changes to F.R.Civ.P. 11. For
an explanation of these amendments, see
the advisory committee note to-the 1993
amendments to F.R.Civ.P. 11.

The "safe' harbor" provision [
contained in subdivision (c)(1)(A),
which prohibits the filing of a motion
for sanctions unless ,the challenged K
paper is not withdrawn or corrected i
within a prescribed time after service
of the motion, does 'not apply if the
challenged paper is a petition. The [2
filing of a' petition has immediate
serious consequences, including the
imposition of the automatic stay under
§ 362. of the Code, which may not be Li
avoided by the subsequent withdrawal of
the petition. In addition, a petition C
for relief under chapter 7 or chapter 11 X
may not be withdrawn unless the court
orders dismissal of the case for' cause
after notice and a hearing. l

Li
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Rule 9015. Jury Trials

7 1 (a) APPLICABILITY OF CERTAIN

2 FEDERAL RULES OF CIVIL PROCEDURE. Rules

3 38, 39, and 47-51 F.R.Civ.P., and Rule

4 81(c) F.R.Civ.P. insofar as it applies

L 5 to iury trials, apply in cases and

LI6 proceedings, except that a demand made

7 pursuant to Rule 38(b) F.R.Civ.P. shall

8 be filed in accordance with Rule 5005.

9 (b) CONSENT TO HAVE TRIAL CONDUCTED

LI 10 BY BANKRUPTCY JUDGE. If the right to a

11 jury trial applies, a timely demand has

12 been filed pursuant to Rule 38(b)

13 F.R.Civ.P., and the bankruptcy judge has

14 been specially designated to conduct the

15 lury trial, the parties may consent to

16 have a lury trial conducted by a

17 bankruptcy ludge under 28 U.S.C.

18 § 157(e) by lointly or separately filing

LI

LIj



InL l

LJ

56 RULES OF BANKRUPTCY PROCEDURE

19 a statement of consent within any

20 applicable time limits specified by

21 local rule.

COMMITTEE NOTE C
Li

This rule provides procedures
relating to jury trials. This rule is 7
not intended to expand or create any LJ
right to trial by jury where such right
does not otherwise exist.

Rule 9035. Applicability of Rules in
Judicial Districts in'Alabama and North K

- ~~~CarolinaL h~~~~~~~
12 In any case under the Code that is i

2 filed in or transferred to a district in

3 the State of Alabama or the State of

4 North Carolina and in which a United

5 States trustee is not authorized to act,

6 these rules apply to the extent that

7 they are not inconsistent with any

8 federal statute the provisions ef title

9 11 and title 28 of the United states K
K1

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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10 Gede effective in the case.

COMMITTEE NOTE

Certain statutes that are not
codified in title 11 or title 28 of the
TUnited States Code, such as § 105 of the

L Bankruptcy Reform Act of 1994, Pub. L.
103-394, 108 Stat. 4106, relate to
bankruptcy administrators in theEL judicial districts of North Carolina and
Alabama. This amendment makes it clear
that the Bankruptcy Rules do not apply
to the extent that they are inconsistent

L with these federal statutes.

row

L

L
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These proposed amendments to Federal
Rules of Civil Procedure 5 and 43 were
approved by the Standing Committee in July
1995 for transmission go the Judicial
Conference.

L
at
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PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE K

Rule 5. Service and Filing of Pleadings and L

Other Papers

*

1 (e) Filing with the Court Defmied. The filing of L
2 papers with the court as required by these rules shall C

3 be made by filing them with the clerk of court, except
LJ

4 that the judge may permit the papers to be filed with

5 the judge, in which event the judge shall note I

6 thereon the filing date and forthwith transmit them

7 to the office of the clerk. A court may, by local rule-

8 permit papers to be filed. signed, or verified by L

9 facsimile or other electronic means if sueh means are

10 authorized by and that are consistent with technical

11 standards., -by that the Judicial K
12 Conference of the United States establishes. A paper

'New matter is underlined; matter to be omitted is lined through. L
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13 filed by electronic means in compliance with a local

14 rule constitutes a written paper for the purpose of

7 15 applying these rules. The clerk shall not refuse to

16 accept for filing any paper presented for that purpose
L

17 solely because it is not presented in proper form as

18 required by these rules or any local rules or practices.

Committee Note

The present Rule 5(e) has authorized filing by
L facsimile or other electronic means on two conditions. The

filing must be authorized by local rule. Use of this means
of filing must be authorized by the Judicial Conference of
the United States and must be consistent with standards
established by the Judicial Conference. Attempts to develop
Judicial Conference standards have demonstrated the value
of several adjustments in the rule.

The most significant change discards the requirement
that the Judicial Conference authorize local electronic filing
rules. As before, each district may decide for itself whether
it has the equipment and personnel required to establish
electronic filing, but a district that wishes to establish
electronic filing need no longer await Judicial Conference
action.

The role of Judicial Conference standards -is clarified
L by specifying that the standards are to govern technical



L
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matters. Technical standards can provide nationwide
uniformity, enabling ready use of electronic filing without
pausing to adjust for the otherwise inevitable variations
among local rules. Judicial Conference adoption of technical
standards should prove superior to specification in these
rules. Electronic technology has advanced with great speed.
The process of adopting Judicial Conference standards
should prove speedier and more flexible in determining the
time for the first uniform standards, in adjusting standards
at appropriate intervals, and in sparing the Supreme Court
and Congress the need to consider technological details.
Until Judicial Conference standards are adopted, however,
uniformity will occur only to the extent that local rules
deliberately seek to copy other local rules.

It is anticipated that Judicial Conference standards
will govern such technical specifications as data formatting,
speed of transmission, means to transmit copies of 7

supporting documents, and security of communication. L
Perhaps more important,, standards must be established to
assure proper maintenance and integrity of the record and n
to provide appropriate access and retrieval mechanisms.
Local rules must address these issues until Judicial
Conference standards are adopted. F

The amended rule also makes clear the equality of
filing by electronic means with written filings. An
electronic filing that complies with the lotcal rule satisfies all Li
requirements for- filing on paper, signature, or verification.
An electronic filing that otherwise satisfies the 7
requirements of 28 UrS.C. §, 1746 need not be separately
made inb wth ,Pblic to electronic filings is
govrneds byr the s:!ame ,rule~ ,Ns overn wrtten Siings.C
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The separate reference to filing by facsimileV transmission is deleted. Facsimile transmission continues
to be included as an electronic means.

Rule 43. Tiking of Testimony

1 (a) Form. In al every trials1 the testimony of

2 witnesses shall be taken eoally in open court, unless

3 otherwise provided by an Act of Congrc or- by a

L, 4 federal law, these rules, the Federal Rules of

V 5 Evidence, or other rules adopted by the Supreme

6 Court provide otherwise. The court may. for good

L 7 cause shown in compelling circumstances and upon

8 appropriate safeguards. permit presentation of

9 testimony in open court by contemporaneous

10 transmission from a different location.

11

Committee Note

Rule 43(a) is revised to conform to the style
conventions adopted for simplifying the present Civil Rules.
The only intended changes of meaning are described below.

L
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The requirement that testimony be taken Horally" is
deleted. The deletion makes it clear that testimony of a
witness may be given in open court by other means if the
witness is not able to communicate orally. Writing or sign
language are common examples. The development of L
advanced technology may enable testimony to be given by
other means. A witness unable to sign or write by hand
may be able to communicate through a computer or similar
device.

Contemporaneous transmission of testimony from a
different location is permitted only on showing good cause
in compelling circumstances. The importance of presenting F-
live testimony in court cannot be forgotten. The very
ceremony of trial and the presence of the factfinder may 7l
exert a powerful force for truthtelling. The opportunity to L
judge the demeanor of a witness face-to-face is accorded
great value in our tradition. Transmission cannot be
justified merely by showing that it is inconvenient for the LJ
witness to attend the trial.

The most persuasive showings of good cause and
compelling circumstances are likely to arise when a witness
is unable to attend trial for unexpected reasons, such as
accident or illness, but remains able to testify from a
different place. Contemporaneous transmission may be
better than an attempt to reschedule the trial, particularly
if there is a risk that other - and perhaps more important
-witnesses might ,not be available at a later time.

Other possible justifications for remote transmission L
must be approached cautiously. Ordinarily depositions,
including video depositions, provide a superior means of K

F-d
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securing the testimony of a witness who is beyond the reach
of a trial subpoena, or of resolving difficulties in scheduling
a trial that can be attended by all witnesses. Deposition
procedures ensure the opportunity of all parties to be
represented while the witness is testifying. An unforeseenL
need for the testimony of a remote witness that arises
during trial, however, may establish good cause and
compelling circumstances. Justification is particularly likely
if the need arises from the interjection of new issues during
trial or from the unexpected inability to present testimony

L, as planned from a different witness.

Good cause and compelling circumstances may beVy established with relative ease if all parties agree that
testimony should be presented by transmission. The court
is not bound by a stipulation, however, and can insist on

L live testimony. Rejection of the parties' agreement will be
influenced, among other factors, by the apparent
importance of the testimony in the full context of the trial.

A party who could reasonably foresee the
circumstances offered to justify transmission of testimony
will have special difficulty in showing good cause and the
compelling nature of the circumstances. Notice of a desire
to transmit testimony from a different location should be
given as soon as the reasons are known, to enable other
parties to arrange a deposition, or to secure an advance
ruling on transmission so as to know whether to prepare toL be present with the witness while testifying.

No attempt is made to specify the means ofL transmission that may be used. Audio transmission without
video images may be sufficient in some circumstances,
particularly as to less important testimony. Video
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transmission ordinarily should be preferred when the cost
is reasonable in relation to the matters in dispute, the
means of the parties, and the circumstances that justify
transmission. Transmission that merely produces the
equivalent of a written statement ordinarily should not be V
used.

Safeguards must be adopted that ensure accurate
identification of the witness and that protect against
influence by persons present with the witness. Accurate K
transmission likewise must be assured.

Other safeguards should be employed to ensure that
advance notice is given to all parties of foreseeable
circumstances that may lead the proponent to offer
testimony by transmission. Advance notice is important to
protect the opportunity to argue for attendance of the
witness at trial. Advance notice also ensures an opportunity
to depose the witness, perhaps by video record, as a means
of supplementing transmitted testimony.

L.
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These proposed amendments to Federal
Rules of Civil Procedure 9, 47, and 48 were
approved for publication by the Standing
Committee in July 1995. The Standing
Committee also approved for publication
amendments to Rule 26(c) on the subject of
protective orders, but made changes to the
draft submitted by the Advisory Committee on
Civil Rules. The proposed amendments to Rule
26(c) will be circulated later, either prior
to or at the Portland meeting.



Rule 9. Pleading Special Matters

1 (h) Admiralty and Maritime Claims. A pleading or count setting

2 forth, a claim for relief within the admiralty and maritime 7
3 jurisdiction that is also within the jurisdiction of the

4 district court on some other ground may contain a statement C

5 identifying the claim as an admiralty or maritime claim for

6 the purposes of Rules 14(c), 38(e), 82, and the Supplemental

7 Rules for Certain Admiralty and Maritime Claims. If the claim ,-

8 is cognizable only in admiralty, it is an admiralty or

9 g maritime claim for those purposes whether so identified or

10 not. The amendment of a pleading to add or withdraw an

11 identifying statement is governed by the principles of Rule F
12 15. he- - n- -t~e -287- 43.-6-.-0-.- -o

14 maretem aims-w ?hin-the-me ne ts-subitvsen-6ht A

15 case that includes an admiralty or maritime claim within this

16 subdivision is an admiralty case within 28 U.S.C. >

17 1292(a)(3).

Li
k 18 COMMITTEE NOTE

19 Section 1292(a)(3) of the Judicial Code provides for appeal r
20 from "[i]nterlocutory decrees of * * * district courts * * * LJ
21 determining the rights and liabilities of the parties to admiralty

22 cases in which appeals from final decrees are allowed."

V 23 Rule 9(h) was added in 1966 with the unification of civil and

24 admiralty procedure. Civil Rule 73(h) was amended at the same time

25 to provide that the § 1292(a)(3) reference "to admiralty casesU 26 shall be construed to mean admiralty and maritime claims within the

27 meaning of Rule 9(h)." This provision was transferred to Rule 9(h)

28 when the Appellate Rules were adopted.

29 A single case can include both admiralty or maritime claims
30 and nonadmiralty claims or parties. This combination reveals an
31 ambiguity in the statement in present Rule 9(h) that an admiralty

s 32 "claim" is an admiralty "case." An order "determining -the rights

33 and liabilities of the parties" within the meaning of § 1292(a)(3)
-34 may resolve only a nonadmiralty claim, or may simultaneously
35 resolve interdependent admiralty and nonadmiralty claims. Can [j!
36 appeal be taken as to the nonadmiralty matter, because it is part
37 of a case that includes an admiralty claim, or is appeal limited to
31 the admiralty claim?

39 The courts of appeals have not achieved full uniformity in

|~~~~~~~- ,-



Rule 9(h) -2-

40 applying the § 1292(a)(3) requirement that an order 'determinte]

41 the rights and liabilities of the parties." It is common to assert

L 42 that the statute should be construed narrowly, under the general

43 policy that exceptions to the final judgment rule should be

44 construed narrowly. This policy would suggest that the ambiguity

45 should be resolved by limiting the interlocutory appeal right to

46 orders that determine the rights and liabilities of the parties to

47 an admiralty claim.

L. 48 A broader view is chosen by this amendment for two reasons.

49 The statute applies to admiralty "cases," and may itself provide

7 50 for appeal from an order that disposes of a nonadmiralty claim that

L 51 is joined in a single case with an admiralty claim. Although a

52 rule of court may help to clarify and implement a statutory grant

53 of jurisdiction, the line is not always clear between permissible

54 implementation and impermissible withdrawal of jurisdiction. In

55 addition, so long as an order truly disposes of the rights and

56 liabilities of the parties within the meaning of § 1292(a)(3), it

57 may prove important to permit appeal as to the nonadmiralty claim.

58 Disposition of the nonadmiralty claim, for example, may make it

59 unnecessary to consider the admiralty claim and have the same

60 effect on the case and parties as disposition of the admiraltyE 61 claim. Or the admiralty and nonadmiralty claims may be

62 interdependent. An illustration is provided by Roco Carriers, Ltd.

63 v. M/V Nurnberg Express, 899 F.2d 1292 (2d Cir. 1990). Claims for

71 64 losses of ocean shipments were against two defendants, one subject

65 to admiralty jurisdiction and the other not. Summary judgment was

66 granted in favor of the admiralty defendant and against the

67 nonadmiralty defendant. The nonadmiralty defendant's appeal was

68 accepted, with the explanation that the determination of its

69 liability was "integrally linked with the determination of non-

70 liability" of the admiralty defendant, and that "section 1292(a)(3)

L 71 is not limited to admiralty claims; instead, it refers to admiralty

> 72 cases." 899 F.2d at 1297. The advantages of permitting appeal by

73 the nonadmiralty defendant would be particularly clear if the

74 plaintiff had appealed the summary judgment in favor of the

75 admiralty defendant.

76 It must be emphasized that this amendment does not rest on any

77 particular assumptions as to the meaning of the § 1292(a)(3)

78 provision that limits interlocutory appeal to orders that determine

79 the rights and liabilities of the parties. It simply reflects the

C 80 conclusion that so long as the case involves an admiralty claim and
81 an order otherwise meets statutory requirements, the opportunity to

82 appeal should not turn on the circumstance that the order does -- or

83 does not - dispose of an admiralty claim. No attempt is made to

84 invoke the authority conferred by 28 U.S.C. § 1292(e) to provide by

85 rule for appeal of an interlocutory decision that is not otherwise

86 provided for by other subsections of § 1292.L.H
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Proposed Amendments to Criminal Rule 24 and $r
Civil Rule 47

The court shall conduct the voir dire examination of 1
prospective jurors. But the court shall also permit
the [parties] [defendant or the defendant's attorney
and -the attorney for the government] to orally
examine the prospective jurors to supplement the
court's examination within reasonable limits of time,
manner, and subject matter, as the court determines
in its discretion. The court may terminate
examination by a person who violates those limits,
or for other good cause.r
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Rule 47. Selectina Seieetion--f Jurors

J 2 (a xazintiaon-of Examining Jurors. The court may must per

3 par x conduct the exa on of

gi4 prospect rors 44em7f- iks Of et- t nattien. The

court must e the parties to exa e prospective

g 6 ~~jurors to siapplemfen ecourt' s ex ainwtnresable

1 7 ~~limits of time, manner, cth~ matter determined by the

1- 8 court in its discretion. -eent-,--eeurt-sha3i

9j permi- pt--is et --a-tgfen--h

10 examination- - furiher--isaimA-y 7 deew"ts-rpet--or

1 52 ues ns-H-o-4hae-8e S-tM-e-- IeVr -et~rekeys--as- -dens

ia3

14 Committee Note

15 Rule 47(a) in its original and present form permits the court
'6 to exclude the parties from direct examination of prospective

L]¢7 jurors. Although a recent survey shows that a majority of district
18 judges permit party participation, the power to exclude is often
19 exercised. See Shapard & Johnson, Survey Concerning Voir Dire

0 Do (Federal Judicial Center 1994). Courts that exclude the parties
El from direct examination express two concerns. One is that direct
22 participation by the parties extends the time required to select a
3 jury. The second is that counsel frequently seek to use voir dire

L 4 not as a means of securing an impartial jury but as the first stage
25 of adversary strategy, attempting to establish rapport with

r- .=26 prospective jurors and influence their views of the case.

~~7 The concerns that led many courts to undertake all direct
28 examination of prospective jurors have earned deference by long

7 9 tradition and widespread adherence. At the same time, the number
[ 0 of federal' judges that permit party participation has grown

31 considerably in recent years. The Federal Judicial Center survey
3 2 shows that the total time devoted to jury selection is virtually
33 the same regardless of the choice made in allocating responsibility
34 between court and counsel. It also shows that judges who permit
35 party participation have found little difficulty in controlling
36 potential misuses of voir dire. This experience demonstrates that

1137 the problems that have been perceived in some state-court systems
38 of party participation can be avoided by making clear the
39 discretionary power of the district court to control the behavior
40 of the party or counsel. The ability to enable party participation
41 at low cost i's of itself strong reason to permit party

42 participation. The parties are thoroughly familiar with the case
LW

L
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43 by the start of 
trial. They are in the 

best position to know the

juror information 
that bears on 

challenges for 
cause and peremptoryh

45 Iuollelngesf 
and to elicit it 

by jury questioning, 
In addition, the

46 opportunity to 
participate provides 

an appearance and 
reassurance

of fairness that 
has value in 

itself.

48 The strong direct 
case for permitting 

party participation 
is

49 ' further supported by 
the emergence of constitutional 

limits that

50 circumscribe the 
use of peremptory,, challenges 

inboth civil and

51 criminal cases. The controlling 
decisions begin 

with Batsob .mL

52 Kentucky, 476 U.S. 79 (1986) and continue 
through J:E.B. V. Alabama

Kex rel. T.B., 114 S.Ct. 1419 
(1994). prospective jurors 

"have the

54 right not to be 
excluded summarily 

because of discriminatory 
and

55 stereotypical presumptions 
that reflect and 

reinforce patterns 
of

56 historical discrimination." 
J.E.B.g 114 S.Ct. St 1428. These

57 limits enhance the 
importance of pearching 

voir dire examination 
to

58 preserve the value 
ofsperemptorY 

achalenges and buttress 
the role I

57 of challenges for 
cause. When a peremptory 

challenge against 
a

60 member of a protected 
group is attacked, it can be difficult toal

61 meefaguishobetweed 
group stereotypes 

and intuitive reactions 
to4

62 individual members 
of the group'as 

individuals. A~stereotype-freel-

63 explanation can 
be advanced with 

more force as the level 
of direct

64 information provided by voir dire increases. As peremptory,

65 challenges become 
less peremptory 

moreover, it is effreasingly

66 important to ensure that voir 
dire examination be as effective 

as

67 possible in supporting 
alenges for cause. 

and for-causi

687Fair 
opportunities 

to exercise peremptory 
the

69 'challenges, in 
this necttngreqie 

h asrac t atrth

70 parties can supplement the Court s n prospectivE

71 jurors by direct questioning. ensthe 
imoranc ofa prty

72 participation in 
voir dire has been 

stressedd'by trial 
lawyers for

72 many years. They believe that 
just as d e is better ac e 

aP is

of prtria prearatjion and trial, 
ir dhereais betteracmpih

75 through the adversary 
process. The'ulawyers know the 

case bette

76 ' than the judge can, 
and are better able to frame questions 

that

76 illa supor 3~ len for cause,'or i~nfprmd use of pereortoa

7ial support challenges 
believe that prospective 

-juror an

79 intimidated by judgesi 
and are more likely to'admit 

potential bias

80 or prejudgment 
under questioning 

by the parties.

81 party examination need not mean prolonged voir dire, ncM

82 subtle or ,brazen 
efforts to argue 

the case before trial. 
The court

83 can undertake the initial examination of prospective juroi-

84 restricting the 
parties to supplemental 

questioning controlled 
ai[

85 direct time limits. Effective control 
can. lbe exercised by the

86rcut i ttingrasnbe limits- fetv on the manne~r and 
subject-matt~

87 ofteeaiaion~ 
Lawyers will not b malloed to adanj[I

88 of the intheguatise of questions, 
to seek ' 

respons f

89 hypothetical descriptions 
of the case, to 

assert propositions 
of

90 law, to intimidate 
jr 

ingratiate, or otherwise 
tur n the opportuni iY

91 to seek information about prospective jurors into imprl O

92 adversary strategies. The district court has ample power to

LI
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r 93 control the time, manner, and subject matter of party examination.94 The process of determining the limits continues throughout the95 course of each party' s examination, and includes the power to96 terminate further examination by a party that has misused or abused97 the right of examination. Among other grounds, termination may beL9 8 warranted not only by conduct that may impair the trial jury' s99 impartiality but also by questioning that is repetitious,
00°° confusing, or prolonged, or that threatens inappropriate invasionLPoi of the prospective jurors' privacy. The determination to set limits102 or to terminate examination is confided to the broad discretion of03 the district court. Only a clear abuse of this discretion -
t [04 usually in conjunction with a clearly inadequate examination by the105 court- could justify reversal of an otherwise proper jury verdict.
06 The voir dire process can be further'enhanced by use of juryL 07 questionnaires. to elicit routine information before voir dire108 begins. Questionnaires can save much time, and may improve in many09 ways the development of important information about prospective10 jurors. Potential jurors are protected against the embarrassment

ill of public examination. A potential juror may be more willing to12 reveal potentially embarrassing information in responding to a13 questionnaire than in answering a question in open court. Written
14 answers to a questionnaire also may avoid the risk that answers115 given in the presence of other prospective jurors may contaminate

-jn16 a large group.

LA\17 Questionnaires are not required by Rule 47(a), but should be118 seriously considered. At the same time, it is important to guardr 19 against the temptation to extend questionnaires, beyond the limits20 needed to support challenges for cause and fair use of peremptory
121 challenges. Just as voir dire examination, questionnaires can be,AA22 used in an attempt to select a favorable jury, not an impartial23 one. Potential jurors must be protected against unwarranted

L124 invasions of privacy; the duty of jury service does not support-125 casual inquiry into such matters Has religious preferences,flU26 political views,,'or reading, recreational, and television habits.L27 Indeed the list of topics that might be of interest to a party bent128 on manipulating the selection of a favorable jury through the useW129 of sophisticated socisal-science profiles Sand personalityW 30 evaluations is virtually endless. Seltection of an impartial jury131 requires suppression of such inquiries, not encouragement. The
X 32 court' s guide must be the needs of impartiality, not party33 advantage.
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Rule 48. Number of Jurors - Participation in Verdict

The court ehae4 must seat a jury of net f wer than six and-not

cre-4ha- twelve members. aed-all jurors ebz44 must participate in

the verdict unless excused from service by the court purSuant to

under Rule 47(c). Unless the parties otherwie stipulate

otherwise, (1) the verdict seha44 must be unanimous, and (2) no

verdict ehal mag be taken from a jury reduced in ei cio 2t fewer

than six members.

Committee Note

Rule 48 was amended in 1991 'to reflect the conclusion that it

had been "rendered obsolete by' the adoption in many districts 
of

local rules establishing six as the' standard size for a civil

jury." Sixrperson jury local rules were upheld by the Supreme

Court, in Colgrove v. Battin. 413 U.S.' 1149 (1973). The Court
onlIded tht6heSvnth ~ Amnmetpemt xixrpers on juries,, and

that he oca e were not inconsis nt wih g Rrule 48 as it then

stood,

,,uie 48 is now amended t ,restore the, core of the twelve-

memberi body that has constitute 'the'definitioh,,of a civil jury for

centuries. Local rules, settingmaller j G 'Isizeo are nvalid

becaus~ inconsiste~nt with Rule48

The rulings that the Seventh Amendment permits six-member K
juries, and that'former Rule 48, permitted local rulesiestablishing 

LJ

six-member juries, do not>,'speak, to ~lthequest~ion whether six-member

juries are desirable. Much hasi ,been learned since 1973 about the

advantages of twelve-member h juries. Twelve-member juries

substantially increase the, representative,, quality, of most juries,

greatly "imprloving the probability thatimostijuries will include

membersi, iof 'iminority groups. The sociological and psychological

dynamics of, ijjury deliberation also are strongly influenced by jury

size.: 'Members of a twelve-person iuryrlare lessjeasily dominated by

an aggressive~! juror, betterable tor recall the e4vidence,' more

likely to rise above, the bisesEandlprejudices ,of individual i
members, and enrichedby a bro der base of community experience.

The wi.sdom enshrined in 'the twee H-meW ert, tradition is increasingly

demonstrated by 'contemporary social scienee.
,1 ' H 1 1 ' i , ,H !| is rest

IAlthough the core of the!stwe vi Kmember jury is restored, the

other effects of the 1991 amendments remain unchanged. 
Alternate

jurors are not provided. The j ury includes twelve members at the L
beginning of trial, but may --be reduced, to fewer members if some 

are

excused under Rule 47(c). A jury maybe reduced to fewer than six r

members, however, only if the parties stipulate to a lower number L
before the verdict is returned.

Careful management of jury arrays can help reduce the V
incremental costs associated with the return to' twelve-member

juries.

Sylistic changes have been made.

L



NEXT MEETING

The next meeting of the Advisory
L Committee will be March 21 - 22, 1996, in

Charleston, South Carolina.
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